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�� 2Q����$SULO�������WKH�&RPSHWLWLRQ�&RPPLVVLRQ��³&RPPLVVLRQ´��UHIHUUHG�D�FRPSODLQW�

WR� WKH�&RPSHWLWLRQ�7ULEXQDO� �³7ULEXQDO´��DJDLQVW�%DEHOHJL�:RUNZHDU� DQG� ,QGXVWULDO�

6XSSOLHV�&&� �³%DEHOHJL´���LQ�WHUPV�RI�VHFWLRQ�������D��RI�WKH�&RPSHWLWLRQ�$FW�1R����

RI�������DV��DPHQGHG��³WKH�$FW´�� DOOHJLQJ�WKDW�%DEHOHJL�FRQWUDYHQHG�VHFWLRQ������D��

RI� WKH� $FW� GXULQJ� WKH� SHULRG� ��� -DQXDU\� ����� WR� �� 0DUFK� ����� �³WKH� &RPSODLQW�

5HIHUUDO´��

� 7KH�&RPPLVVLRQ�LQLWLDOO\�UHIHUUHG�LWV�FRPSODLQW DJDLQVW�%DEHOHJL�:RUNZHDU�2YHUDOO�0DQXIDFWXUHUV�	�
,QGXVWULDO�6XSSOLHV�&&��7KH�5HVSRQGHQW�FODULILHG�LQ�LWV�$QVZHULQJ�$IILGDYLW�WKDW WKH�FRUUHFW�QDPH�RI�
WKH�HQWLW\�LV�%DEHOHJL�:RUNZHDU�DQG�,QGXVWULDO�6XSSOLHV�&&��UHJLVWHUHG�RQ����0DUFK�������
����������������$QVZHULQJ�$IILGDYLW��SDUDJUDSK�������
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�� 7KH�DOOHJHG�H[FHVVLYH�SULFLQJ�FRQWUDYHQWLRQ UHODWHV�WR�%DEHOHJL¶V�VDOH�RI�IDFH�PDVNV��

VSHFLILFDOO\�'XVW�0DVN�))3��3LRQHHU��³))3��PDVNV´� GXULQJ�WKH�SHULRG����-DQXDU\�

WR���0DUFK�������³WKH�&RPSODLQW�3HULRG´���7KH�&RPPLVVLRQ�DOOHJHV WKDW�%DEHOHJL�

WDNLQJ�DGYDQWDJH�RI�LQFUHDVHG�GHPDQG�IRU�))3��PDVNV�LQ�WKH�FRQWH[W�RI�&RYLG���

�GLVFXVVHG�EHORZ���FKDUJHG�H[FHVVLYH�SULFHV�IRU�PDVNV�QRW�FRUUHVSRQGLQJ�WR�DQ\�FRVW�

LQFUHDVH WKDW�LW�IDFHG�

�� 7KH�&RPPLVVLRQ�VHHNV�DQ�RUGHU WKDW GHFODUHV WKDW�%DEHOHJL¶V�SULFLQJ�FRQGXFW�GXULQJ�

WKH�&RPSODLQW�3HULRG�FRQVWLWXWHV�D�FRQWUDYHQWLRQ�RI�VHFWLRQ������D��RI� WKH�$FW�DQG�

FRQVHTXHQWLDO�UHOLHI�WKDW�LQWHUGLFWV DQG�UHVWUDLQV %DEHOHJL�IURP�HQJDJLQJ�LQ�DQ\�IXUWKHU�

FRQGXFW�LQ�FRQWUDYHQWLRQ�RI�VHFWLRQ������D��RI�WKH�$FW��DQG�LPSRVHV�DQ�DGPLQLVWUDWLYH�

SHQDOW\� RI� ���� RI� %DEHOHJL¶V� WXUQRYHU� LQ� WKH� 5HSXEOLF� DQG� LWV� H[SRUWV� IURP� WKH�

5HSXEOLF�GXULQJ�LWV�SUHFHGLQJ�ILQDQFLDO�\HDU�

�� %DEHOHJL�GHQLHV�WKDW�LW�FRQWUDYHQHG�VHFWLRQ������D��RI�WKH�$FW�GXULQJ�WKH�&RPSODLQW�

3HULRG� ,W�GLVSXWHV� WKDW� LW�ZDV D�GRPLQDQW� ILUP� LQ� WKH�PDUNHW�GXULQJ� WKH�&RPSODLQW�

3HULRG��,Q LWV�$QVZHULQJ�$IILGDYLW�LW�DFFHSWV�WKH�&RPPLVVLRQ¶V�IDFWXDO�DOOHJDWLRQV�RQ�

LWV�SULFH� LQFUHDVHV� IRU�PDVNV�GXULQJ� WKH�&RPSODLQW�3HULRG�� EXW� LW� FRQWHQGV� WKDW� LWV�

DGMXVWPHQWV�WR�LWV�VHOOLQJ�SULFHV�RI�))3��PDVNV�GXULQJ�WKLV�SHULRG�ZHUH�HIIHFWHG�VLQFH�

LW�ZDV�ZDUQHG�E\�LWV�VXSSOLHUV�RI�LPSHQGLQJ�SULFH�LQFUHDVHV�

%DFNJURXQG LQIRUPDWLRQ

�� %DEHOHJL�RSHUDWHV�IURP�SUHPLVHV� LQ�5RVVO\Q��3UHWRULD�� ,WV�SULQFLSDO�EXVLQHVV� LV�WKH�

PDQXIDFWXUH��GLVWULEXWLRQ��LPSRUW�DQG�H[SRUW�RI�RYHUDOOV�DQG�DOOLHG�SURGXFWV��$V�VWDWHG�

DERYH�� WKH� DOOHJHG� H[FHVVLYH� SULFLQJ� FRQGXFW UHODWHV� WR�%DEHOHJL¶V� VDOH� RI� ))3�

PDVNV��ZKLFK�LV�D�W\SH�RI�GXVW�PDVN��%DEHOHJL�SXUFKDVHV�WKHVH�PDVNV�IURP�VXSSOLHUV�

LQFOXGLQJ�6LFXUR�6DIHW\�&&��³6LFXUR´�� DQG�WKHQ�RQ�VHOOV�WKH�PDVNV�WR�FXVWRPHUV� ,Q�

UHODWLRQ� WR�PDVNV��%DEHOHJL� WKXV�FDQ�EH�GHVFULEHG�DV�D� UHVHOOHU� 7KDW� WKH�DOOHJHG�

FRQGXFW� WDNHV�SODFH� LQ�D� UHVHOOHU�HQYLURQPHQW�GXULQJ�D�SHULRG�ZKHQ�&RYLG����KDV�

HPHUJHG��LV�LPSRUWDQW�IRU�WKH�HFRQRPLF�DQDO\VLV�WKDW�ZLOO�IROORZ�

�� 7KH�&RPPLVVLRQ�HPSKDVLVHV WKDW�WKH�&RPSODLQW�5HIHUUDO�PXVW�EH�FRQVLGHUHG�ZLWKLQ�

WKH�FRQWH[W�RI�WKH�&RYLG����RXWEUHDN�DQG�LWV�LPSDFW�RQ�WKH�ZRUOG� LQ�JHQHUDO� DQG�RQ�

6RXWK�$IULFD� LQ�SDUWLFXODU��,W�VD\V WKDW�%DEHOHJL¶V�SULFLQJ�FRQGXFW�GXULQJ�WKH�&RPSODLQW�

3HULRG�LV D�GLUHFW�UHVSRQVH�WR� DQG�D�UHVXOW�RI�WKH�H[FHSWLRQDO�&RYLG����KHDOWK�FULVLV�

� 6LFXUR�ZDV�%DEHOHJL¶V�VXSSOLHU�RI�PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG�
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ZKLFK�KDG�EURXJKW�DERXW�DQ� LQFUHDVHG�GHPDQG�IRU�))3��PDVNV� 7KH�&RPPLVVLRQ�

IXUWKHU�FRQWHQGV�WKDW�PDVNV�DUH�EHLQJ�XVHG�E\�PHPEHUV�RI�WKH�6RXWK�$IULFDQ�SXEOLF�

DQG�ZRUOGZLGH� LQ�DQ�DWWHPSW�WR� WU\�DQG�SURWHFW�WKHPVHOYHV�DQG�RWKHUV�DJDLQVW� WKH�

VSUHDG�RI�WKH�&RYLG����YLUXV�DQG�WKDW�WKLV�KDV�OHG�WR�WKH�SDQLF�EX\LQJ�RI�IDFH�PDVNV��

LQFOXGLQJ�))3��PDVNV DV�VROG�E\�%DEHOHJL�

�� 3URFHGXUDOO\��WKH�&RPPLVVLRQ� LQ�LWV�&RPSODLQW�5HIHUUDO� LQYRNHV�XUJHQF\�DV�ZHOO�DV�

WKH� ILOLQJ�SURFHGXUH�RXWOLQHG� LQ� WKH�5HJXODWLRQV�RQ�&RPSHWLWLRQ�7ULEXQDO�5XOHV� IRU�

&29,'����([FHVVLYH�3ULFLQJ�&RPSODLQW 5HIHUUDOV� �³7ULEXQDO�&29,'����5XOHV´��DV�

SXEOLVKHG�E\�WKH�0LQLVWHU�RI�7UDGH� ,QGXVWU\�DQG�&RPSHWLWLRQ��³WKH�0LQLVWHU¶´�� 7KHVH�

UXOHV� LQ�WKH�FRQWH[W�RI�&RYLG�����SURYLGH�IRU�VKRUWHQHG�WLPH�SHULRGV�IRU�SURFHHGLQJV

LQ�H[FHVVLYH�SULFLQJ�PDWWHUV�

�� %DEHOHJL� GLVSXWHV WKH� XUJHQF\� RI� WKH� PDWWHU�� ,W� VXEPLWV� WKDW� WKH� &RQVXPHU� DQG�

&XVWRPHU�3URWHFWLRQ�DQG�1DWLRQDO�'LVDVWHU�0DQDJHPHQW�5HJXODWLRQV�DQG�'LUHFWLRQV�

DV�SXEOLVKHG�E\�WKH�0LQLVWHU�RQ����0DUFK������ �³&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV´��

GR�QRW�DSSO\ WR�WKH�&RPSODLQW�3HULRG� DQG� WKHUHIRUH� WKH�7ULEXQDO�&29,'����5XOHV�

GR�QRW�DSSO\��1HYHUWKHOHVV� IURP�D�SURFHGXUDO�SHUVSHFWLYH��%DEHOHJL�FRPSOLHG�ZLWK�

WKH�WLPHIUDPHV�VWLSXODWHG�LQ�WKH�7ULEXQDO�&29,'����5XOHV�ZKHQ�ILOLQJ�LWV�$QVZHULQJ

$IILGDYLW�

&RYLG���

�� :KHQ�DVVHVVLQJ�DOOHJHG�H[FHVVLYH�SULFLQJ�FRQGXFW�LQ�WHUPV�RI�VHFWLRQ���RI�WKH�$FW��

UHJDUG�PXVW�EH�KDG�WR�WKH�HFRQRPLF�DQG�RWKHU�FRQGLWLRQV DW�WKH�WLPH RI�WKH�DOOHJHG�

FRQGXFW� 7KHVH FRQGLWLRQV�LQ�WKLV�FDVH��DV�ZH�VKDOO�GHPRQVWUDWH�EHORZ��LQFOXGH�WKH�

&RYLG����KHDOWK�FULVLV�

��� ,Q�'HFHPEHU������ &KLQHVH�DXWKRULWLHV�DQQRXQFHG�WKH�HPHUJHQFH�RI�D�YLUXV�NQRZQ�

DV� WKH� VHYHUH� DFXWH� UHVSLUDWRU\� V\QGURPH� FRURQDYLUXV� �� �³6$56�&R9��´��� 7KH�

GLVHDVH�LW�FDXVHV�LV�FDOOHG�FRURQDYLUXV�GLVHDVH�������³&29,'���´���6LQFH�WKHQ�&RYLG�

���KDV�EHHQ�D�SURPLQHQW�LVVXH�LQWHUQDWLRQDOO\�DQG�LQ�6RXWK�$IULFD��7KH�V\PSWRPV�RI�

&RYLG���� DUH� ODUJHO\� UHVSLUDWRU\� DQG� FDQ� UDQJH� IURP�PLOG� XSSHU� UHVSLUDWRU\� WUDFW�

� 3XEOLVKHG�XQGHU�*RYHUQPHQW�1RWLFH�1R�5�����LQ�*RYHUQPHQW�*D]HWWH 1R�������RI���$SULO������
� 3XEOLVKHG�XQGHU�*RYHUQPHQW�1RWLFH�1R�5�����LQ�*RYHUQPHQW�*D]HWWH 1R�������RI����0DUFK������
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PDQLIHVWDWLRQV�WR�UHVSLUDWRU\�IDLOXUH��PXOWL�RUJDQ�IDLOXUH�DQG�GHDWK�� :KLOVW�WKHUH�DUH�

RQJRLQJ�VWXGLHV��WKHUH�LV�FXUUHQWO\�QR�SURYHQ�FXUH�DQG�WKHUH�LV�QR�YDFFLQH��

��� :H�SURYLGH�D�WLPHOLQH KLJKOLJKWLQJ�WKH�PDMRU�HYHQWV�WKDW�WRRN�SODFH�VLQFH�'HFHPEHU�

�����LQ�UHODWLRQ�WR�&RYLG�����

����� 2Q� ��� 'HFHPEHU� ������ WKH� :RUOG� +HDOWK� 2UJDQLVDWLRQ� �³:+2´� EHFRPHV�

DZDUH�RI�D UHVSLUDWRU\�GLVHDVH�RI�XQNQRZQ�FDXVH��

����� 2Q���-DQXDU\�������D�SRVLWLYH�SDWKRJHQ� LV� LGHQWLILHG�ZKLFK� LV�NQRZQ�DV� WKH�

1RYHO�&RURQDYLUXV�������Q&R9��

����� 2Q����-DQXDU\�������WKH�:+2�LVVXHG D�FRPSUHKHQVLYH�SDFNDJH�RI�WHFKQLFDO�

JXLGDQFH� RQOLQH� ZLWK� DGYLFH� WR� DOO� FRXQWULHV� RQ� KRZ� WR� GHWHFW�� WHVW� DQG� PDQDJH�

SRWHQWLDO�FDVHV��EDVHG�RQ�ZKDW�ZDV�NQRZQ�DERXW�WKH�YLUXV�DW�WKH�WLPH� 7KLV�JXLGDQFH�

ZDV� VKDUHG� ZLWK� :+2
V� UHJLRQDO� HPHUJHQF\� GLUHFWRUV� WR� VKDUH� ZLWK� :+2�

UHSUHVHQWDWLYHV�LQ�FRXQWULHV��

����� 2Q� ��� DQG� ��� -DQXDU\� ������ D�PHHWLQJ� RI� WKH�(PHUJHQF\�&RPPLWWHH�ZDV�

FRQYHQHG�E\�WKH�:+2 XQGHU�WKH�,QWHUQDWLRQDO�+HDOWK�5HJXODWLRQV���������³,+5´��LQ�

RUGHU� WR� DGYLVH� WKH�:+2� RQ�ZKHWKHU� D� 3XEOLF�+HDOWK� (PHUJHQF\� RI� ,QWHUQDWLRQDO�

&RQFHUQ��³3+(,&´�� H[LVWV�LQ�UHVSHFW�RI�&RYLG�������7KH�:+2�DW�WKDW�WLPH�LQGLFDWHG�

WKDW�LW�ZDV�H[SHFWHG�WKDW�IXUWKHU�LQWHUQDWLRQDO�H[SRUWDWLRQ�RI�FDVHV�PD\�DSSHDU�LQ�DQ\�

FRXQWU\�DQG�WKDW�DOO�FRXQWULHV�VKRXOG�EH�SUHSDUHG�IRU�WKH�RXWEUHDN�WR�UHDFK�WKHP��

����� 2Q����-DQXDU\�������LQ�DQWLFLSDWLRQ�RI�WKH�RXWFRPH�RI�WKH�:+2¶V�(PHUJHQF\�

&RPPLWWHH�PHHWLQJ�DQG�D�SRWHQWLDO�3+(,&�GHFODUDWLRQ��WKH�6RXWK�$IULFDQ�*RYHUQPHQW�

HVWDEOLVKHV DQ�(PHUJHQF\�2SHUDWLRQ�&HQWUH�WR�GHDO�ZLWK�&RYLG����

� ,QWHU�DOLD ³+HDOWK�'HSDUWPHQW�RXWOLQHV�6$¶V�SUHSDUHGQHVV�IRU�&29,'���´�����0DUFK�������
0HGLFDO%ULHI �FLWLQJ�+HDOWK�0LQLVWHU�'U�=ZHOL�0NKL]H¶V�VWDWHPHQW�PDGH�DW�D�SUHVV�FRQIHUHQFH�KHOG�RQ�
6XQGD\����0DUFK������DFFHVVHG�DW�KWWSV���ZZZ�PHGLFDOEULHI�FR�]D�DUFKLYHV�KHDOWK�GHSDUWPHQW�
RXWOLQHV�VDV�SUHSDUHGQHVV�IRU�FRYLG������
� )RXQGLQJ�$IILGDYLW�GHSRVHG�WR�E\ ,WXPHOHQJ�/HVRIH��³)RXQGLQJ�$IILGDYLW´�DW�SDUDJUDSK����
� )DFWXDO�DOOHJDWLRQV�DUH�DV�DOOHJHG�E\�WKH�&RPPLVVLRQ��DQG�QRW�GLVSXWHG�E\�WKH�5HVSRQGHQW��LQ�LWV�
)RXQGLQJ�$IILGDYLW�DW�SDUDJUDSKV����WR�����XQOHVV�RWKHUZLVH�VSHFLILHG�
� :+2�6WDWHPHQW�³:+2�7LPHOLQH ± &29,'���´��ODVW�XSGDWHG����$SULO�������DFFHVVHG�DW�
KWWSV���ZZZ�ZKR�LQW�QHZV�URRP�GHWDLO������������ZKR�WLPHOLQH���FRYLG��� �³:+2�7LPHOLQH´��
� $�3+(,&�LV�D�IRUPDO�GHFODUDWLRQ�E\�WKH�:+2�RI�DQ�H[WUDRUGLQDU\�HYHQW�WKDW�FRQVWLWXWHV�D�SXEOLF�
KHDOWK�ULVN�WKURXJK�WKH�LQWHUQDWLRQDO�VSUHDG�RI�GLVHDVH�DQG�SRWHQWLDOO\�UHTXLUHV�D�FRRUGLQDWHG�
LQWHUQDWLRQDO�UHVSRQVH�
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����� 2Q����-DQXDU\�������6RXWK�$IULFD�LPSURYHV�LWV�ERUGHU�VHFXULW\�PHDVXUHV�WR�

GHWHFW��PDQDJH�DQG�FRQWDLQ�&RYLG����FDVHV�

����� 2Q����-DQXDU\�������WKH�1DWLRQDO�,QVWLWXWH�IRU�&RPPXQLFDEOH�'LVHDVHV VWDUWV�

WHVWLQJ�SHRSOH�LQ�6RXWK�$IULFD�IRU�&RYLG����

����� 2Q����-DQXDU\�������SDUOLDPHQW�PHHWV�WR�GLVFXVV�WKH� LPSDFW�RI�&RYLG���� LQ�

6RXWK�$IULFD�DQG�WKH�FRXQWU\¶V�DELOLW\�WR�GHWHFW��PDQDJH�DQG�FRQWDLQ�WKH�YLUXV�

����� 2Q����-DQXDU\�������WKH VHFRQG�PHHWLQJ�RI�WKH :+2�(PHUJHQF\�&RPPLWWHH�

UHVXOWV LQ� LWV�'LUHFWRU�*HQHUDO� GHFODULQJ &RYLG����D�3+(,&��� 7KH�:+2¶V�VLWXDWLRQ�

UHSRUW IRU����-DQXDU\�UHSRUWV � ����WRWDO�FRQILUPHG�FDVHV�ZRUOGZLGH��ZLWK�WKH�PDMRULW\�

RI� WKHVH�LQ�&KLQD��DQG ���FDVHV�UHSRUWHG�LQ����FRXQWULHV�RXWVLGH�&KLQD��7KH�:+2�

JLYHV D�ULVN�DVVHVVPHQW�RI�³YHU\�KLJK´ IRU�&KLQD��DQG�³KLJK´ DW�WKH�JOREDO�OHYHO���

������ 2Q� ��� -DQXDU\� ������ IROORZLQJ� WKH� 3+(,&� GHFODUDWLRQ�� WKH� 6RXWK� $IULFDQ�

(PHUJHQF\�2SHUDWLRQ�&HQWUH�WKDW�ZDV�HVWDEOLVKHG�RQ����-DQXDU\������LV�DFWLYDWHG�

DQG� DQ� ,QWHU�0LQLVWHULDO� &RPPLWWHH� LV� IRUPHG� WR� FR�RUGLQDWH� FROODERUDWLRQ� DFURVV�

GLIIHUHQW�GHSDUWPHQWV WR�GHDO�ZLWK�WKH�JOREDO�RXWEUHDN�RI�WKH�&RURQDYLUXV��7KH�+HDOWK�

0LQLVWHU� RQ� ��� -DQXDU\� ����� GHWDLOV� 6RXWK� $IULFD¶V� UHVSRQVH� WR� WKH� RXWEUHDN�� ,Q�

DGGLWLRQ� WR� WKH� DERYHPHQWLRQHG� RSHUDWLRQ� FHQWUH�� WKH� GHSDUWPHQW� DQQRXQFHV� D�

QXPEHU�RI�KRVSLWDOV�DFURVV�WKH�FRXQWU\�DV�FHQWUHV�IRU�LVRODWLRQ�DQG�WUHDWPHQW�RI�SHRSOH�

LQIHFWHG ZLWK�&RYLG����

������ 2Q����)HEUXDU\�������(\HZLWQHVV�1HZV UHSRUWHG WKDW�IDFH�PDVNV�DUH�VHOOLQJ�

RXW���

������ 2Q���0DUFK�������6RXWK�$IULFD�DQQRXQFHV�LWV�ILUVW�FRQILUPHG�&RYLG����FDVH�

������ 2Q����0DUFK������WKH�+HDG�RI�WKH�1DWLRQDO�'LVDVWHU�0DQDJHPHQW�&HQWUH��DIWHU�

DVVHVVLQJ� WKH� SRWHQWLDO� PDJQLWXGH� DQG� VHYHULW\� RI� &RYLG���� LQ� WKH� FRXQWU\�� JLYHV

�� 6WDWHPHQW� RQ� WKH� VHFRQG� PHHWLQJ� RI� WKH� ,QWHUQDWLRQDO� +HDOWK� 5HJXODWLRQV� ������� (PHUJHQF\�
&RPPLWWHH� UHJDUGLQJ� WKH� RXWEUHDN� RI� QRYHO� FRURQDYLUXV� ������Q&R9�� ��� -DQXDU\� ����� 6WDWHPHQW�
*HQHYD��6ZLW]HUODQG�DFFHVVHG�DW�KWWSV���ZZZ�ZKR�LQW�QHZV�URRP�GHWDLO������������VWDWHPHQW�RQ�WKH�
VHFRQG�PHHWLQJ�RI�WKH�LQWHUQDWLRQDO�KHDOWK�UHJXODWLRQV��������HPHUJHQF\�FRPPLWWHH�UHJDUGLQJ�WKH�
RXWEUHDN�RI�QRYHO�FRURQDYLUXV�������QFRY��
�� :+2�7LPHOLQH�
�� )RXQGLQJ�$IILGDYLW��DQQH[XUH�PDUNHG�,/����$\DQGD�1\DWKL�³'LV�&KHP�5XQQLQJ�2XW�RI�)DFH�0DVNV�
DV�6RXWK�$IULFDQV�3UHS�IRU�&RURQDYLUXV´�(\HZLWQHVV�1HZV��DFFHVVLEOH�DW�
KWWSV���HZQ�FR�]D������������VXUJLFDO�IDFH�PDVNV�IO\�RII�VKHOYHV�DW�GLV�FKHP�VWRUHV�LQ�ZDNH�RI�
FRURQDYLUXV�
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QRWLFH��� FODVVLI\LQJ�&RYLG����DV�D�QDWLRQDO�GLVDVWHU��DQG WKH�0LQLVWHU�RI�&RRSHUDWLYH�

*RYHUQDQFH�DQG�7UDGLWLRQDO�$IIDLUV�GHFODUHV D�QDWLRQDO�VWDWH�RI�GLVDVWHU��� 7KDW�VDPH�

GD\� WKH�6WDWH�3UHVLGHQW�GHFODUHV WKH�RXWEUHDN�RI�&RYLG����D�QDWLRQDO�VWDWH�RI�GLVDVWHU��

DFFRUGLQJO\��KH�VKXWV GHVLJQDWHG�SRUWV�RI�HQWU\�DV�ZHOO�DV�VFKRROV���

������ 2Q����0DUFK�������WKH�'LVDVWHU�0DQDJHPHQW�5HJXODWLRQV�� DUH�SXEOLVKHG�

������ 2Q����0DUFK�������WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV�DUH�SXEOLVKHG�

������ 2Q����0DUFK�������WKH�3UHVLGHQW�DQQRXQFHV�D����GD\�QDWLRQDO�ORFNGRZQ�WKDW�

ZRXOG�WDNH�HIIHFW�IURP�PLGQLJKW�RQ����0DUFK��������

��� ,W�LV�FOHDU�IURP�WKH DERYH�HYHQWV�WKDW�&RYLG����LV�DQ�RQJRLQJ�KHDOWK�UHODWHG FULVLV�ZLWK�

ERWK�HFRQRPLF�DQG�VRFLDO FRQVHTXHQFHV IRU�6RXWK�$IULFD�� ,Q�DQ�H[FHVVLYH�SULFLQJ�

FRQGXFW�FRQWH[W� WKH�HFRQRPLF�HIIHFWV�RI�&RYLG����DUH�UHOHYDQW��7KHVH� LQFOXGH WKH�

FULVLV¶ HIIHFWV� RQ� PDUNHWV� LQFOXGLQJ� GHPDQG� DQG� VXSSO\ GLVUXSWLRQV� DQG� RWKHU�

SRWHQWLDO�GLVWRUWLRQV WR�WKH�ZD\�LQ�ZKLFK�PDUNHWV�ZRXOG�QRUPDOO\�IXQFWLRQ� DEVHQW�WKH�

FULVLV�VLWXDWLRQ��$Q�LQWHUQDWLRQDO�RU�JOREDO�VSLNH�LQ�GHPDQG�IRU�SURGXFWV�VXFK�DV�PDVNV�

FRXOG�PHDQ�WKDW�LPSRUW�FKDQQHOV�DUH�QR�ORQJHU�DYDLODEOH IRU�WKH�LPSRUWDWLRQ RI�PDVNV�

LQWR�6RXWK�$IULFD� RU�WKDW�PDVNV�DUH�QRW�DYDLODEOH�LQ�6RXWK�$IULFD�IRU�ORFDO�XVH�EHFDXVH�

WKH\�DUH�EHLQJ�H[SRUWHG�IURP�6RXWK�$IULFD�GXH�WR�WKH�LQFUHDVHG�LQWHUQDWLRQDO�GHPDQG

IRU�PDVNV� ,Q�RWKHU�ZRUGV��D�WZRIROG�FKDOOHQJH�PD\�SUHVHQW�LWVHOI��D�VXUJLQJ�GRPHVWLF�

DQG�JOREDO�GHPDQG�IRU�PDVNV�DQG�D�PDMRU�GLVUXSWLRQ�WR�WKH�JOREDO�VXSSO\ RI�PDVNV�

��� :H�KLJKOLJKW�WKUHH�DVSHFWV�RI�&RYLG��� WKDW�DUH�LPSRUWDQW�WR�WKH�DVVHVVPHQW�WKDW�ZLOO�

IROORZ�

����� )LUVW�� LW� LV� D� JOREDO� KHDOWK�UHODWHG� FULVLV�� 6LQFH� ILUVW� GHWHFWHG� LQ� &KLQD� LQ�

'HFHPEHU������� LW�KDV�EHHQ�ZLGHO\� UHSRUWHG�RQ LQ�PDLQVWUHDP�PHGLD� LQFOXGLQJ� LQ�

�� ,Q�WHUPV�RI�VHFWLRQ�������E��RI�WKH 'LVDVWHU�0DQDJHPHQW�$FW����RI�������&ODVVLILFDWLRQ�RI�D�1DWLRQDO�
'LVDVWHU�SXEOLVKHG�XQGHU�*RYHUQPHQW�1RWLFH�1R������LQ�*RYHUQPHQW�*D]HWWH�1R��������RI����0DUFK�
������
�� ,Q�WHUPV�RI�VHFWLRQ�������RI�WKH�'LVDVWHU�0DQDJHPHQW�$FW��'HFODUDWLRQ�RI�D�1DWLRQDO�6WDWH�RI�'LVDVWHU�
SXEOLVKHG�XQGHU�*RYHUQPHQW�1RWLFH�1R������LQ�*RYHUQPHQW�*D]HWWH�1R��������RI����0DUFK�������
�� &RPSHWLWLRQ� 7ULEXQDO�� &RYLG���� 3URFHGXUHV� ± ��� 0DUFK� ����� $QQRXQFHPHQW� DFFHVVLEOH� DW�
KWWSV���ZZZ�FRPSWULE�FR�]D�&RQWHQW�'RFXPHQWV�7ULEXQDO���&29,'������3URFHGXUHV�SGI�
�� 5HJXODWLRQV�LVVXHG�LQ�WHUPV�RI�VHFWLRQ�������RI�WKH�'LVDVWHU�0DQDJHPHQW�$FW�������SXEOLVKHG�XQGHU�
*RYHUQPHQW�1RWLFH�1R������LQ�*RYHUQPHQW�*D]HWWH�1R��������RI����0DUFK������
�� 6RXWK�$IULFDQ�*RYHUQPHQW�6SHHFKHV�³3UHVLGHQW�&\ULO�5DPDSKRVD��(VFDODWLRQ�RI�PHDVXUHV�WR�FRPEDW�
&RURQDYLUXV�&RYLG����SDQGHPLF´�����0DUFK�������6RXWK�$IULFDQ�*RYHUQPHQW��ZZZ�JRY�]D� DFFHVVHG�
DW� KWWSV���ZZZ�JRY�]D�VSHHFKHV�SUHVLGHQW�F\ULO�UDPDSKRVD�HVFDODWLRQ�PHDVXUHV�FRPEDW�FRURQDYLUXV�
FRYLG����SDQGHPLF����PDU�



1RQ�FRQILGHQWLDO�YHUVLRQ

�

6RXWK�$IULFD��0U�-DPHV�+RGJH��³+RGJH´���WKH�&RPPLVVLRQ¶V�H[SHUW�HFRQRPLVW�LQ�WKLV�

PDWWHU��GHVFULEHV�&RYLG����DV�³D�XQLTXH�GLVDVWHU�LQVRIDU�DV�LW
V�D�JOREDO�SDQGHPLF��QRW�

D�ORFDOLVHG�GLVDVWHU�´��

����� 6HFRQG��DQ�HYHQW�UHODWHG�WR�&RYLG���� RU�D�VWHS�WDNHQ�WR�FRPEDW�&RYLG�����PD\�

WULJJHU�D�QXPEHU�RI RWKHU�VWHSV�RU�HIIHFWV��DQG�WKLV�LV�RQJRLQJ�

����� 7KLUG�� LW� KDV� VLJQLILFDQW� HFRQRPLF� HIIHFWV JOREDOO\� LQFOXGLQJ� LQ� 6RXWK� $IULFD��

*LYHQ�LWV�JOREDO�VFDOH DQG�HIIHFWV� PDQ\�PDUNHWV�PD\�KDYH�EHHQ�DIIHFWHG RU�GLVWRUWHG��

��� ,W�LV�FRPPRQ�NQRZOHGJH�WKDW�WKH�JOREDO�VSUHDG�RI�&RYLG��� LQFUHDVHG�WKH�GHPDQG�IRU�

SHUVRQDO�SURWHFWLYH�HTXLSPHQW�DQG�JHDU� ZKLFK LQFOXGH�IDFH�PDVNV��,PSRUWDQWO\��WKLV

LQFUHDVH�LQ�JOREDO�GHPDQG�RFFXUUHG�SULRU�WR�WKH�DQQRXQFHPHQW�RI�D�VWDWH�RI�GLVDVWHU�

LQ�6RXWK�$IULFD RQ����0DUFK�������%DEHOHJL��LQ�UHODWLRQ�WR�WKH�HIIHFWV�RI�&RYLG����RQ�

WKH�VDOH�RI�PDVNV��DGPLWV�WKDW�WKHUH�KDV�EHHQ�DQ�LQFUHDVH�LQ�GHPDQG�IRU�))3��PDVNV�

DQG�µIDFH�PDVNV�LQ�JHQHUDO¶�VLQFH�WKH�DGYHQW�RI�&29,'����� DQG�³WKDW�WKH�RXWEUHDN�

RI�&29,'����GLG� OHDG� WR�JUHDWHU� GHPDQG� IRU� IDFH�PDVNV� LQ�D�JHQHUDO� VHQVH´��� ,W�

IXUWKHU�DGPLWV�WKDW�LQFUHDVHG�VDOHV�RI�PDVNV�DQG�KDQG�VDQLWLVHUV�ZHUH�UHSRUWHG�E\�

ODWH�)HEUXDU\������DQG�XS�WR WKH HQG RI 0DUFK��������

��� /DWHU��ZH�UHIHU�WR�HYLGHQFH�UHODWLQJ�WR WKH�GHPDQG�IRU�PDVNV�GXULQJ�WKH�&RPSODLQW�

3HULRG� 7KLV HYLGHQFH�VKRZV WKDW�WKH�VXSSO\�FKDLQV�IRU�PDVNV�ZHUH�DIIHFWHG�GXULQJ�

WKH�&RPSODLQW�3HULRG�EHFDXVH�RI�LQFUHDVLQJ�GHPDQG�JOREDOO\�IRU�WKHVH�SURGXFWV�

��� $V�DOUHDG\�PHQWLRQHG��%DEHOHJL¶V�GHIHQFH�IRU�LWV DGPLWWHG�LQFUHDVH LQ�SULFHV�IRU�))3��

PDVNV� GXULQJ� WKH� &RPSODLQW� 3HULRG� LQ� OLJKW� RI� WKH� KHLJKWHQHG� GHPDQG� LV� WKDW� LW�

DQWLFLSDWHG� KLJKHU� SXUFKDVH� SULFHV� IRU� IDFH� PDVNV� WR� EH� LPSRVHG� XSRQ� LW� E\� LWV�

VXSSOLHUV�DV�GHPDQG�VWDUWHG�WR�FKDOOHQJH�DQG�RXWVWULS�VXSSO\��� :H�VKDOO�DVVHVV�WKLV�

DVSHFW�EHORZ�

��� 3RWHQWLDO� SULFLQJ� DQG� RWKHU� DEXVHV� UHODWHG� WR� WKH� &RYLG���� FULVLV� DUH� UHFHLYLQJ�

LQWHUQDWLRQDO� DWWHQWLRQ E\� FRPSHWLWLRQ� DXWKRULWLHV�� LQFOXGLQJ� LQ� 6RXWK� $IULFD�� )RU�

H[DPSOH�� RQ� ��� 0DUFK� ���� WKH� (XURSHDQ� &RPSHWLWLRQ� 1HWZRUN�� FRPSULVLQJ� WKH�

(XURSHDQ�&RPPLVVLRQ��³(&´� DQG�0HPEHU�6WDWHV¶�QDWLRQDO�FRPSHWLWLRQ�DXWKRULWLHV��

�� 7UDQVFULSW��SDJH�����OLQHV����WR����
�� $QVZHULQJ�$IILGDYLW��SDUDJUDSK������
�� $QVZHULQJ�$IILGDYLW��SDUDJUDSK������
�� $QVZHULQJ�$IILGDYLW��SDUDJUDSK������
�� $QVZHULQJ�$IILGDYLW��SDUDJUDSK������
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LVVXHG� D� MRLQW� VWDWHPHQW� RQ� WKH� DSSOLFDWLRQ� RI� DQWLWUXVW� ODZ� GXULQJ� WKH� &RYLG����

RXWEUHDN��7KH�VWDWHPHQW�LGHQWLILHV�SRWHQWLDO�H[FHVVLYH�SULFLQJ�DV�D�SDUWLFXODU�DUHD�RI�

FRQFHUQ��VWUHVVLQJ�WKDW��³LW�LV�RI�XWPRVW�LPSRUWDQFH�WR�HQVXUH�WKDW�SURGXFWV�FRQVLGHUHG�

HVVHQWLDO�WR�SURWHFW�WKH�KHDOWK�RI�FRQVXPHUV�LQ�WKH�FXUUHQW�VLWXDWLRQ��H�J��IDFH�PDVNV�

DQG�VDQLWLVLQJ�JHO��UHPDLQ�DYDLODEOH�DW�FRPSHWLWLYH�SULFHV�´�� &RPPLVVLRQHU�9HVWDJHU�

KDV�VWDWHG�WKDW�WKH�(8�&RPPLVVLRQ�³ZLOO�VWD\ HYHQ�PRUH�YLJLODQW�WKDQ�LQ�QRUPDO�WLPHV�

LI�WKHUH�LV�D�ULVN�RI�YLUXV�SURILWHHULQJ�´ ,Q�WKH�86$��WKH�:KLWH�+RXVH��6WDWH�$WWRUQH\V�

*HQHUDO��)HGHUDO�7UDGH &RPPLVVLRQ �³)7&´� DQG�'HSDUWPHQW�RI�-XVWLFH�KDYH�DOVR�

PDGH�DQQRXQFHPHQWV�DERXW�SRWHQWLDO� µSULFH�JRXJLQJ¶ LVVXHV�LQ�UHVSRQVH�WR�&RYLG�

�����

��� ,Q�UHODWLRQ�WR�6RXWK�$IULFD��LW�KDV�EHHQ�ZLGHO\�UHSRUWHG�WKDW�WKH�&RPPLVVLRQ�KDV�EHHQ�

LQXQGDWHG� ZLWK� FRPSODLQWV� IURP� WKH� SXEOLF� RI� ILUPV DOOHJHGO\� XQMXVWLILDEO\� LQIODWLQJ�

SULFHV� LQ�WKH�FRQWH[W�RI�&RYLG���� %\�WKH�HQG�RI�0DUFK ������WKH�&RPPLVVLRQ�KDG�

DOUHDG\�FRQILUPHG�PRUH�WKDQ�����FRPSODLQWV��DQG� E\����0D\������ LW�KDG�UHFHLYHG�

PRUH�WKDQ�� ����FRPSODLQWV��� 7KHVH FRPSODLQWV�UHODWH�WR�D�YDULHW\�RI�SURGXFWV VXFK�

DV�KDQG�VDQLWLVHUV��IDFH�PDVNV DQG�EDVLF�IRRG�LWHPV�

3URFHGXUDO�LVVXHV DQG�XUJHQF\

��� )URP�D�SURFHGXUDO�SRLQW�RI�YLHZ��WKH�&RPPLVVLRQ�ZKHQ�ILOLQJ WKH�&RPSODLQW�5HIHUUDO�

RQ� �� $SULO� ���� LQYRNHG XUJHQF\� GXH� WR� WKH� QDWXUH� RI� WKH� SURGXFW� LQYROYHG�� IDFH�

PDVNV�� LQ�WKH�FRQWH[W�RI�&RYLG�����7KH�&RPPLVVLRQ¶V�&RPSODLQW�5HIHUUDO�ZDV ILOHG�

ZLWK�D�)RXQGLQJ�$IILGDYLW�GHSRVHG�WR�E\�0U�,WXPHOHQJ�/HVRIH��D�SULQFLSDO�DQDO\VW�LQ�

WKH�PDUNHW�FRQGXFW�GLYLVLRQ�RI�WKH�&RPPLVVLRQ��GHDOLQJ�ZLWK�WKH�&RPPLVVLRQ¶V�IDFWXDO�

DQG� OHJDO� DUJXPHQWV�� DQG� D� 6XSSRUWLQJ� $IILGDYLW� GHSRVHG� WR� E\�0V� 7KHPEDOHWKX�

%XWKHOH]L�� D� SULQFLSDO� HFRQRPLVW� LQ� WKH� HFRQRPLF� UHVHDUFK� EXUHDX� GLYLVLRQ� RI� WKH�

&RPPLVVLRQ�� GHDOLQJ�ZLWK� WKH� &RPPLVVLRQ¶V� HFRQRPLF� DVVHVVPHQW� RI� %DEHOHJL¶V�

SULFLQJ�FRQGXFW LQ�WKH�FRQWH[W�RI�&RYLG����

��� %DEHOHJL��LQ�DFFRUGDQFH�ZLWK�WKH�WLPH�SHULRGV�SURYLGHG�IRU�LQ�WKH�7ULEXQDO�&29,'����

5XOHV��ILOHG�LWV�$QVZHULQJ�$IILGDYLW�RQ����$SULO�������%DEHOHJL��KRZHYHU��DW�WKH�WLPH�

UDLVHG�D FRQFHUQ�WKDW� LQ�WKLV�OLPLWHG�WLPH�IUDPH��LW�KDG�QRW�KDG�WKH�RSSRUWXQLW\�WR�EULHI�

�� 7KH�(XURSHDQ�&RPSHWLWLRQ�1HWZRUN�LVVXHG�D�JHQHUDO�MRLQW�VWDWHPHQW�RQ�WKH�DSSOLFDWLRQ�RI�FRPSHWLWLRQ�
UXOHV�GXULQJ�WKH�&RYLG����RXWEUHDN�RQ����0DUFK�������H�&RPSHWLWLRQV��$UW��1R�������
�� 7KH�86�3ULFH�*RXJLQJ�)UDPHZRUN�IROORZLQJ�WKH�&RYLG����SDQGHPLF�����0DUFK�������H�&RPSHWLWLRQV��
$UW��1R�������
�� &RPSHWLWLRQ�&RPPLVVLRQHU�%RQDNHOH¶V�DGGUHVV�WR�3DUOLDPHQW¶V�7UDGH�DQG�,QGXVWU\�&RPPLWWHH�����
0D\������
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RU� FRQVXOW� ZLWK� DQ� H[SHUW� HFRQRPLVW�� ,Q� DFFRUGDQFH�ZLWK� WKH� SULQFLSOHV� RI� QDWXUDO�

MXVWLFH� WKH�7ULEXQDO�JDYH�%DEHOHJL�WKH�RSSRUWXQLW\�WR�ILOH�DQ�H[SHUW�HFRQRPLF�UHSRUW�

UHVSRQVLYH�WR�WKH�&RPPLVVLRQ¶V HFRQRPLF�DQDO\VLV��:H�IXUWKHU JDYH�WKH�&RPPLVVLRQ�

DQ�RSSRUWXQLW\�WR�UHVSRQG�WR�WKLV�

��� 7KH�&RPPLVVLRQ�ILOHG�LWV 5HSO\�RQ����$SULO������

8UJHQF\

��� ,Q� WHUPV�RI�SURFHGXUH�� WKH�&RPPLVVLRQ¶V�XUJHQW�FRPSODLQW� UHIHUUDO� LQ� LWV�1RWLFH�RI�

0RWLRQ��VRXJKW�DQ�RUGHU�WKDW�WKH�PDWWHU�EH�FRQGXFWHG�LQ�WHUPV�RI�WKH�7ULEXQDO�&29,'�

���5XOHV��WKDW� LW�EH�GHDOW�ZLWK�RQ�DQ�XUJHQW�EDVLV�DQG�WKDW� LW�EH�GHWHUPLQHG�RQ�WKH�

HYLGHQFH� LQ� WKH� DIILGDYLWV� H[FKDQJHG��� 7KH� &RPPLVVLRQ� DOVR� VXEPLWWHG�� LQ� WKH�

)RXQGLQJ�$IILGDYLW��WKDW� LW�ZRXOG�EH�DSSURSULDWH��JLYHQ�WKH�IDFWV�DQG�FRQWH[W�RI�WKLV�

FDVH��IRU�WKH�7ULEXQDO�WR�GLUHFW�WKDW�WKH�PDWWHU�EH�KHDUG�RQ�DQ�XUJHQW�EDVLV��DQG�IRU�

WKH�7ULEXQDO�WR�FRQGRQH�WKH�GHSDUWXUH�IURP�WKH�RUGLQDU\�UXOHV��WLPH�OLPLWV��IRUPV�DQG�

VHUYLFH�SURYLGHG�IRU�LQ�WKH�5XOHV�IRU�WKH�&RQGXFW�RI�3URFHHGLQJV�RI�WKH�&RPSHWLWLRQ�

7ULEXQDO��³7ULEXQDO�5XOHV´����

��� %DEHOHJL�DUJXHG�WKDW�WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV�DQG�WKH�7ULEXQDO�&29,'�

��� 5XOHV� GR� QRW� ILQG� DSSOLFDWLRQ� LQ� WKLV� FDVH�� ,W� IXUWKHUPRUH� GLVSXWHG WKDW� WKH�

&RPPLVVLRQ�PDGH RXW�D�FDVH�IRU�XUJHQF\�

��� 3URFHGXUDOO\�� ERWK� SDUWLHV� FRPSOLHG�ZLWK� WKH�7ULEXQDO�&29,'����5XOHV¶�VKRUWHQHG�

WLPH IUDPHV�IRU�SOHDGLQJV�ZKHQ�ILOLQJ�WKH�$QVZHULQJ�$IILGDYLW�RQ����$SULO������DQG�

WKH�5HSO\ RQ����$SULO������

��� 7KH�$FW�SURYLGHV� IRU� WKH�7ULEXQDO� WR�GHWHUPLQH� LWV�RZQ�SURFHHGLQJV�DQG�WR�XVH� LWV�

GLVFUHWLRQ�WR�KHDU�PDWWHUV�H[SHGLWLRXVO\��7KH�7ULEXQDO�KDV�WKH�DXWKRULW\��LQ�WHUPV�RI�

VHFWLRQ����RI�WKH�$FW�DQG�WKH�7ULEXQDO�5XOHV��WR�FRQGRQH�QRQ�FRPSOLDQFH�ZLWK�WKH�

XVXDO� SURFHVVHV� DQG� SURFHGXUHV�� WR� UHGXFH� WLPH� SHULRGV� DQG� WR� GHWHUPLQH� WKH�

PDQQHU� LQ� ZKLFK� D� KHDULQJ� ZLOO� WDNH� SODFH� DQG� KRZ� WKH� 7ULEXQDO� ZLOO� H[HUFLVH� LWV�

IXQFWLRQV�

��� +DYLQJ� FRQVLGHUHG� WKH� &RPSODLQW� 5HIHUUDO� ILOHG� E\� WKH� &RPPLVVLRQ�� %DEHOHJL¶V�

$QVZHU� DQG� WKH� &RPPLVVLRQ¶V� 5HSO\�� WKH� 7ULEXQDO�� ZLWK� UHJDUGV� WR� SURFHGXUH��

�� &RPPLVVLRQ¶V�1RWLFH�RI�0RWLRQ��SDUDJUDSK���
�� )RXQGLQJ�$IILGDYLW��SDUDJUDSK����
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GHWHUPLQHG�LQ�WHUPV�RI�VHFWLRQ����RI�WKH�$FW�UHDG�ZLWK�7ULEXQDO�5XOH����WKDW�LW�ZLOO�KHDU�

WKLV PDWWHU�RQ�DQ�XUJHQW�EDVLV��7KH�UHDVRQV�IRU�WKLV�DUH�WKDW�DOOHJHG�H[FHVVLYH�SULFLQJ�

ZLWKLQ�WKH�FRQWH[W�RI�WKH�H[FHSWLRQDO�&RYLG����FLUFXPVWDQFHV�LV�D�PDWWHU�RI�VLJQLILFDQW�

SXEOLF� LQWHUHVW� DQG� UHTXLUHV WLPHO\ GHWHUPLQDWLRQ� E\� WKH�7ULEXQDO��7KH� LQWHUHVWV� RI�

FRQVXPHUV�PXVW�EH�SURWHFWHG�GXULQJ�WKLV�H[WUDRUGLQDU\�FULVLV�ZKHUH�PDUNHWV�PD\�EH�

GLVWRUWHG��)XUWKHUPRUH��EXVLQHVVHV�LQ�6RXWK�$IULFD�ZLOO�EHQHILW�IURP�TXLFNO\ NQRZLQJ�

WKH�GHFLVLRQV�RI WKH�7ULEXQDO�LQ PDWWHUV UHODWLQJ�WR�H[FHVVLYH�SULFLQJ�LQ�WKH�FRQWH[W�RI�

&RYLG����

)XUWKHU�VXEPLVVLRQV�DQG�SURFHHGLQJV

��� 2Q� ��� $SULO� ������ WKH� 7ULEXQDO� LVVXHG� D� 'LUHFWLYH� UHTXLULQJ� WKH� SDUWLHV� WR� PDNH�

DGGLWLRQDO�ZULWWHQ�VXEPLVVLRQV�

��� 7KH�7ULEXQDO�JDYH�%DEHOHJL�WLPH�XQWLO����$SULO�������LI�LW�VR�ZLVKHG� WR�ILOH�D�UHEXWWDO�

H[SHUW� HFRQRPLF� UHSRUW� LQ� UHVSRQVH� WR� WKH� 6XSSRUWLQJ� $IILGDYLW� ILOHG� E\� WKH�

&RPPLVVLRQ¶V�HFRQRPLF�H[SHUW�RI���$SULO������DQG�JDYH�WKH�&RPPLVVLRQ�XQWLO����

$SULO� ����� WR� ILOH� D� UHVSRQVH WR� WKDW�� 2Q� ��� $SULO� ����� %DEHOHJL� ILOHG� DQ� H[SHUW�

HFRQRPLVW�UHSRUW�SUHSDUHG�E\� LQWHU�DOLD 3URIHVVRUV�/LEHUW\�0QFXEH��³0QFXEH´��DQG�

1LFROD�7KHURQ��³7KHURQ´��RI�)7,�&RQVXOWLQJ��³)7,�5HSRUW´���7KH�&RPPLVVLRQ�ILOHG�D�

6XSSOHPHQWDU\�(FRQRPLF�6XEPLVVLRQ�RQ����$SULO� ������ GHDOLQJ� LQWHU� DOLD ZLWK�DQ�

HVWLPDWLRQ�RI�WKH�H[FHVV�SURILWV�HDUQHG�E\�%DEHOHJL�GXULQJ�WKH�&RPSODLQW�3HULRG�

��� 7KH�7ULEXQDO�IXUWKHUPRUH�UHTXHVWHG�%DEHOHJL�WR�VXSSO\ E\����$SULO�������WR�WKH�H[WHQW�

QRW�DOUHDG\�SURYLGHG��FHUWDLQ�DGGLWLRQDO�ILQDQFLDO�LQIRUPDWLRQ�WKDW�FRXOG�EH�UHOHYDQW�WR�

D�SHQDOW\�GHWHUPLQDWLRQ� %DEHOHJL�ILOHG�WKH�UHTXHVWHG�ILQDQFLDO�LQIRUPDWLRQ�RQ����$SULO�

������ 7KH� 7ULEXQDO� DOVR� UHTXHVWHG� ERWK� WKH� &RPPLVVLRQ� DQG� %DEHOHJL� WR� PDNH�

IXUWKHU� VXEPLVVLRQV� E\� ��� $SULO� ����� RQ� SRWHQWLDO� UHPHGLHV�� IRU� SXUSRVHV� RI�

FDOFXODWLQJ� DQ\� DGPLQLVWUDWLYH� SHQDOW\� �LQ� WKH� HYHQW� WKDW� DQ� H[FHVVLYH� SULFLQJ�

FRQWUDYHQWLRQ� LV� IRXQG���7KLV�KDG� WR� LQFOXGH�PRWLYDWLRQV� IRU� DSSURSULDWH� UHPHGLHV��

LQFOXGLQJ�DQ�DGPLQLVWUDWLYH�SHQDOW\�DQG�KRZ�LW�VKRXOG�EH�FDOFXODWHG��%DEHOHJL�PDGH�

LWV� IXUWKHU� VXEPLVVLRQV� RQ� ��� $SULO� ������ 7KH� &RPPLVVLRQ¶V� 6XSSOHPHQWDU\�

(FRQRPLF�6XEPLVVLRQV�RI� ���$SULO� �����ZHUH�DQVZHUDEOH� WR� WKLV� UHTXHVW� DQG� WKH�

&RPPLVVLRQ�DOVR GHDOW�ZLWK�UHPHGLHV�LQ�LWV�+HDGV�RI�$UJXPHQW�ILOHG�RQ����$SULO������

��� %DEHOHJL� IXUWKHU� PDGH� VXEPLVVLRQV� UHJDUGLQJ� WKH� DSSOLFDWLRQ� RI� WKH� &RQVXPHU�

3URWHFWLRQ� 5HJXODWLRQV� WR� WKLV� FDVH� RQ ��� $SULO� ���� DQG WKH� 7ULEXQDO� UHFHLYHG�

%DEHOHJL¶V +HDGV�RI�$UJXPHQW�RQ ���$SULO������
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��� 7KH�PDWWHU�ZDV�VHW�GRZQ�IRU�KHDULQJ�YLD�YLGHR�FRQIHUHQFH�RQ����$SULO������ $W�WKH�

KHDULQJ�+RGJH�GHDOW�ZLWK�WKH�&RPPLVVLRQ¶V�HFRQRPLF�DUJXPHQWV�DQG�0QFXEH�DQG�

7KHURQ�GHDOW�ZLWK�%DEHOHJL¶V�HFRQRPLF�DUJXPHQWV�

��� %DEHOHJL�GLVSXWHG�LQWHU�DOLD WKH�DFFXUDF\�RI�WKH�&RPPLVVLRQ¶V�HVWLPDWLRQ�RI�LWV�H[FHVV�

SURILW�HDUQHG�DV�D�UHVXOW�RI� LWV�DOOHJHG�FRQGXFW�GXULQJ�WKH�&RPSODLQW�3HULRG DQG�LWV�

FRXQVHO� WHQGHUHG� WR� SURYLGH� IXUWKHU� LQIRUPDWLRQ� LQ� WKLV� UHJDUG��� +RZHYHU�� WKLV�

LQIRUPDWLRQ� ZDV� QRW� IRUWKFRPLQJ��2Q� ��� $SULO� ����� WKH� 7ULEXQDO� LVVXHG� D� IXUWKHU�

GLUHFWLYH�UHTXHVWLQJ�%DEHOHJL�WR�PDNH�VXEPLVVLRQV� LQ�WHUPV�RI�VHFWLRQ�������H��RI�WKH�

$FW��RQ�WKH�OHYHO�RI�SURILW�GHULYHG�IURP�WKH�DOOHJHG�FRQWUDYHQWLRQ�GXULQJ�WKH�&RPSODLQW�

3HULRG�� E\� �� 0D\� ������ 7KH� &RPPLVVLRQ� FRXOG� ILOH� D� UHVSRQVH� WR� %DEHOHJL¶V�

VXEPLVVLRQV�E\���0D\������ EXW LW�GHFOLQHG�WR�GR�VR� ,Q�WKH�UHPHGLHV�VHFWLRQ�EHORZ��

ZH� VKDOO KDYH� UHJDUG� WR� WKH� HVWLPDWHG� H[FHVV� SURILW� RI�%DEHOHJL� DV� D� UHVXOW� RI� LWV�

DOOHJHG�FRQGXFW�GXULQJ�WKH�&RPSODLQW�3HULRG�

&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV

��� ,Q� UHODWLRQ� WR� WKH� VXEVWDQWLYH� LVVXHV�� %DEHOHJL¶V� ILUVW� SRLQW RI� FRQWHQWLRQ� ZLWK� WKH�

&RPPLVVLRQ¶V�FDVH�LV WKH�DSSOLFDELOLW\�RI�WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV��7KLV�

LV�EHFDXVH�WKH�&RPSODLQW�3HULRG�����-DQXDU\�WR ��0DUFK�������SUHFHGHV�WKH�GDWH�RQ�

ZKLFK�WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV�FDPH�LQWR�IRUFH��EHLQJ ���0DUFK�������

��� 7KDW�EHLQJ�WKH�FDVH��%DEHOHJL�VXEPLWV�WKDW�WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV�DQG�

7ULEXQDO�&29,'����5XOHV�GR�QRW�ILQG�DSSOLFDWLRQ�LQ�WKLV�FDVH��,W�DUJXHV�WKDW�LQ�RXU�ODZ�

WKHUH� LV� D� VWURQJ� SUHVXPSWLRQ� WKDW� OHJLVODWLRQ� LV� QRW� LQWHQGHG� WR� EH� UHWURDFWLYH� RU�

UHWURVSHFWLYH��%DEHOHJL�IXUWKHU�VXEPLWV�WKDW�WKH�SUHVXPSWLRQ�DJDLQVW�UHWURVSHFWLYH�RU�

UHWURDFWLYH�DSSOLFDWLRQ� LV�QRW�XQVHWWOHG�E\� WKH�ZRUGLQJ�RI� WKH�&RQVXPHU�3URWHFWLRQ�

5HJXODWLRQV��,W�DOVR�SRLQWV�RXW�WKDW�WKH�&RPPLVVLRQ¶V�1RWLFH�RI�0RWLRQ�VHHNV�UHOLHI�LQ�

UHVSHFW� RI� D� FRQWUDYHQWLRQ� RI� VHFWLRQ� �����D�� RI� WKH� $FW�� ZLWKRXW� DQ\� UHIHUHQFH� WR�

&RQVXPHU�3URWHFWLRQ�5HJXODWLRQ�����

��� +RZHYHU��IURP�D�SURFHGXUDO�SHUVSHFWLYH�%DEHOHJL¶V�SRVLWLRQ��E\����$SULO�������ZDV�

WKDW��HYHQ�WKRXJK�WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV�DQG�WKH�7ULEXQDO�&29,'����

5XOHV�GR�QRW�DSSO\��WKH�&RPSODLQW�5HIHUUDO�PXVW�EH�KHDUG�E\�WKH�7ULEXQDO�RQ����$SULO�

�����DQG�GHWHUPLQHG�� ,W�SRLQWHG�RXW�WKDW�%DEHOHJL�KDG�FRPSOLHG�ZLWK� WKH�VWULQJHQW�

�� 7UDQVFULSW��SDJHV�����WR�����
�� 5HJXODWLRQ���SURKLELWV�D�GRPLQDQW�ILUP�LQ�WHUPV�RI�VHFWLRQ������RI�WKH�$FW�IURP�FKDUJLQJ�DQ�H[FHVVLYH�
SULFH�WR�WKH�GHWULPHQW�RI�FRQVXPHUV�RU�FXVWRPHUV�
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WLPH�IUDPHV�DQG�VXEPLWWHG�WKDW� WKH�7ULEXQDO�PXVW�HQWHUWDLQ�WKH�&RPSODLQW�5HIHUUDO�

WKDW�VHUYHV�EHIRUH�LW��VR�WKDW�WKH�PDWWHU�PD\�EH�GLVSRVHG�RI���

��� ,QGHHG�� WKH�&RPPLVVLRQ¶V� SDSHUV� LQFOXGH� UHIHUHQFHV� WR� WKH�&RQVXPHU�3URWHFWLRQ�

5HJXODWLRQV��+RZHYHU��WKH�&RPPLVVLRQ¶V�1RWLFH�RI�0RWLRQ�VWDWHV�WKDW�LW�LV�D�UHIHUUDO�

IRU�DQ�DOOHJHG�FRQWUDYHQWLRQ�RI�VHFWLRQ������D��RI� WKH�$FW��� 7KLV� LV� UHSHDWHG� LQ� WKH�

&RPPLVVLRQ¶V�)RXQGLQJ�$IILGDYLW��� 7KH�&RPPLVVLRQ�IXUWKHU�DW�WKH�KHDULQJ�FRQILUPHG

WKDW�LW�EURXJKW WKH�&RPSODLQW 5HIHUUDO�LQ�WHUPV�RI�VHFWLRQ������D��RI�WKH�$FW DQG�VDLG

WKDW�LQ�WHUPV�RI�VXEVWDQWLYH�ODZ�WKH�FDVH�EHIRUH�WKH�7ULEXQDO�UHODWHV�WR�D�FRQWUDYHQWLRQ�

RI� VHFWLRQ� �����D���� 7KH� &RPPLVVLRQ� VXEPLWWHG WKDW� WKH� &RQVXPHU� 3URWHFWLRQ�

5HJXODWLRQV�GR�QRW�GHWUDFW�IURP�WKH�7ULEXQDO¶V�DELOLW\�WR�GHWHUPLQH�WKH�PHULWV�RI�WKH�

PDWWHU�L�H��WKH�VXEVWDQWLYH�LVVXH�RI�ZKHWKHU�%DEHOHJL�FKDUJHG�H[FHVVLYH�SULFHV�IRU�LWV�

PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG LQ�FRQWUDYHQWLRQ�RI�VHFWLRQ������D��RI�WKH�$FW�

��� ,W�LV�FRPPRQ�FDXVH�WKDW�WKH�&RPSODLQW�3HULRG LQ�WKLV�PDWWHU� ���-DQXDU\�WR���0DUFK�

����� SUHFHGHV�WKH�SXEOLFDWLRQ�RI�WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV�ZKLFK�ZHUH�

SXEOLVKHG� RQ� ��� 0DUFK� ������ DQG� ZH� VKDOO� KDYH� QR� UHJDUG� WR� WKH� &RQVXPHU�

3URWHFWLRQ�5HJXODWLRQV�IRU�WKH�DVVHVVPHQW�RI�WKH�PHULWV�RI�WKLV�FDVH��

��� 5HJDUGLQJ�%DEHOHJL¶V�DUJXPHQW�WKDW� LW�FRXOG�QRW�GXULQJ�WKH�&RPSODLQW�3HULRG�KDYH�

NQRZQ�WKDW�LW�ZDV�D�GRPLQDQW�ILUP�LQ�WHUPV�RI�WKH�$FW��DOVR�VHH�SDUDJUDSK��� EHORZ���

SRWHQWLDO�PDUNHW�SRZHU�RI�D�ILUP�DQG�WKXV�GRPLQDQFH�LQ�WHUPV�RI�VHFWLRQ���F��RI�WKH�

$FW�H[LVWV�LQGHSHQGHQWO\�RI�WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV��0DUNHW�SRZHU�DV�

GHILQHG�LQ�WKH�$FW�PD\�IRU�H[DPSOH�EH�LQIOXHQFHG�E\�GLVUXSWLRQV�WR�WKH�IXQFWLRQLQJ�RI�

FRPSHWLWLYH�IRUFHV��DV�ZH�GLVFXVV�ODWHU���

��� :H�SURFHHG�WR�FRQVLGHU�WKH�FRPSODLQW�XQGHU�VHFWLRQ������D��RI�WKH�$FW�

/HJDO�IUDPHZRUN RI�VHFWLRQ���RI�WKH�$FW

��� 7KH�H[FHVVLYH�SULFLQJ�SURYLVLRQV�RI�WKH�$FW�ZHUH�DPHQGHG�ZLWK�HIIHFW�IURP����-XO\�

������7KLV� LV� WKH� ILUVW� FDVH� WR� FRPH�EHIRUH� WKH�7ULEXQDO� XQGHU� VHFWLRQ���DIWHU� WKH�

�� 6HH�%DEHOHJL¶V�VXEPLVVLRQV�RQ� WKH�DSSOLFDWLRQ�RI� WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV�GDWHG����
$SULO�������SDUDJUDSK����
�� 1RWLFH�RI�0RWLRQ��SDUDJUDSKV���������DQG���
�� )RXQGLQJ�$IILGDYLW��SDUDJUDSKV���DQG����
�� 7UDQVFULSW�SDJH�����OLQHV���WR����
�� 5HVSRQGHQW¶V�+HDGV�RI�$UJXPHQW��SDUDJUDSK����
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DPHQGPHQWV�LQ�WKH�&RPSHWLWLRQ�$PHQGPHQW�$FW� ���RI������ FDPH�LQWR�HIIHFW �³WKH�

�����$PHQGPHQWV´��

��� 6HFWLRQV������D��������DQG������RI�WKH�DPHQGHG�$FW�UHDG�DV�IROORZV�

³���� ,W�LV�SURKLELWHG�IRU�D�GRPLQDQW�ILUP�WR²

�D� FKDUJH�DQ�H[FHVVLYH�SULFH�WR�WKH�GHWULPHQW�RI�FRQVXPHUV�RU�FXVWRPHUV

«
���� ,I�WKHUH�LV�D�SULPD�IDFLH�FDVH�RI�DEXVH�RI�GRPLQDQFH�EHFDXVH�WKH�GRPLQDQW�ILUP�

FKDUJHG�DQ�H[FHVVLYH�SULFH��WKH�GRPLQDQW�ILUP�PXVW�VKRZ�WKDW�WKH�SULFH�ZDV�

UHDVRQDEOH�

���� $Q\�SHUVRQ�GHWHUPLQLQJ�ZKHWKHU�D�SULFH�LV�DQ�H[FHVVLYH�SULFH�PXVW�GHWHUPLQH�

LI�WKDW�SULFH�LV�KLJKHU�WKDQ�D�FRPSHWLWLYH�SULFH�DQG�ZKHWKHU�VXFK�GLIIHUHQFH�LV�

XQUHDVRQDEOH�� GHWHUPLQHG� E\� WDNLQJ� LQWR� DFFRXQW� DOO� UHOHYDQW� IDFWRUV�� ZKLFK�

PD\�LQFOXGH²

�D�� WKH� UHVSRQGHQW¶V� SULFH� FRVW�PDUJLQ�� LQWHUQDO� UDWH� RI� UHWXUQ�� UHWXUQ� RQ�

FDSLWDO�LQYHVWHG�RU�SURILW�KLVWRU\�

�E�� WKH�UHVSRQGHQW¶V�SULFHV�IRU�WKH�JRRGV�RU�VHUYLFHV²

�L�� LQ�PDUNHWV�LQ�ZKLFK�WKHUH�DUH�FRPSHWLQJ�SURGXFWV�

�LL�� WR�FXVWRPHUV�LQ�RWKHU�JHRJUDSKLF�PDUNHWV�

�LLL�� IRU�VLPLODU�SURGXFWV�LQ�RWKHU�PDUNHWV��DQG

�LY�� KLVWRULFDOO\�

�F� UHOHYDQW� FRPSDUDWRU� ILUP¶V� SULFHV� DQG� OHYHO� RI� SURILWV� IRU� WKH� JRRGV� RU�

VHUYLFHV�LQ�D�FRPSHWLWLYH�PDUNHW�IRU�WKRVH�JRRGV�RU�VHUYLFHV�

�G�� WKH�OHQJWK�RI�WLPH�WKH�SULFHV�KDYH�EHHQ�FKDUJHG�DW�WKDW�OHYHO�

�H�� WKH�VWUXFWXUDO�FKDUDFWHULVWLFV�RI WKH�UHOHYDQW�PDUNHW��LQFOXGLQJ�WKH�H[WHQW�RI�

WKH�UHVSRQGHQW¶V�PDUNHW�VKDUH��WKH�GHJUHH�RI�FRQWHVWDELOLW\�RI�WKH�PDUNHW��

EDUULHUV� WR� HQWU\� DQG� SDVW� RU� FXUUHQW� DGYDQWDJH� WKDW� LV� QRW� GXH� WR� WKH�

UHVSRQGHQW¶V�RZQ�FRPPHUFLDO�HIILFLHQF\�RU�LQYHVWPHQW��VXFK�DV�GLUHFW�RU�

LQGLUHFW�VWDWH�VXSSRUW�IRU�D�ILUP�RU�ILUPV�LQ�WKH�PDUNHW��DQG

�I�� DQ\�UHJXODWLRQV�PDGH�E\�WKH�0LQLVWHU��LQ�WHUPV�RI�VHFWLRQ����UHJDUGLQJ�WKH�

FDOFXODWLRQ�DQG�GHWHUPLQDWLRQ�RI�DQ�H[FHVVLYH�SULFH�´

��� 6HFWLRQ���RI�WKH�$FW�DSSOLHV�LI�WKH�GRPLQDQFH�UHTXLUHPHQWV�RI�VHFWLRQV ��DQG���RI�WKH�

$FW�DUH�PHW��� 6HFWLRQ���HPSRZHUV�WKH�0LQLVWHU�WR�GHWHUPLQH D�PLQLPXP�WKUHVKROG�

�� 6HFWLRQ���RI�WKH�$FW�UHDG�ZLWK�0LWWDO�6WHHO�6RXWK�$IULFD�/LPLWHG�DQG�2WKHUV�Y�+DUPRQ\�*ROG�0LQLQJ�
&RPSDQ\�/LPLWHG�DQG�$QRWKHU ����&$&�$SU����>����@�=$&$&�������0D\��������³0LWWDO¶��DW�SDUDJUDSK�
���
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ILUP�VL]H�DERYH�ZKLFK�WKH�DEXVH�RI�GRPLQDQFH�SURYLVLRQV�FDQ�DSSO\ WR�VXFK�ILUP���

0RVW� UHOHYDQW� IRU� WKLV� FDVH� LV� WKH� WHVW� IRU� GRPLQDQFH� DW� VHFWLRQ� ��F� RI� WKH� $FW��

DSSOLFDEOH�WR�ILUPV�ZLWK�OHVV�WKDQ�����RI�WKH�UHOHYDQW�PDUNHW��EXW�ZLWK�PDUNHW�SRZHU�

6HFWLRQ���RI�WKH�$FW ZLOO�EH�GLVFXVVHG�XQGHU WKH GRPLQDQFH�VHFWLRQ�EHORZ�

��� 7KH������$PHQGPHQWV�EURXJKW DERXW�D�QXPEHU�RI�FKDQJHV�WR�VHFWLRQ���RI�WKH $FW��

QRWDEO\�� �L�� WKH� GHILQLWLRQ� RI� DQ� µH[FHVVLYH� SULFH¶� SUHYLRXVO\� FRQWDLQHG� LQ� VHFWLRQ�

�����L[� RI�WKH�$FW�� ZDV�UHPRYHG�DQG�UHSODFHG�E\�WKH�EURDGHU��PRUH�GLVFUHWLRQDU\�

DSSURDFK�SURYLGHG�IRU�LQ�VHFWLRQ�������DQG��LL��WKH�DPHQGPHQWV SURYLGH�IRU�D�UHYHUVH�

RQXV�LQ�VHFWLRQ����� LI�WKHUH�LV�D�SULPD�IDFLH FDVH�RI�DQ�H[FHVVLYH�SULFH�

��� 7KH�%DFNJURXQG�1RWH�RQ�WKH�&RPSHWLWLRQ�$PHQGPHQW�%LOO�������DQG�DQ�([SODQDWRU\�

0HPRUDQGXP��H[SODLQ�ZKDW WKH�OHJLVODWRU�LQWHQGHG�ZLWK�WKH�VKLIWLQJ�RI�WKH�HYLGHQWLDU\�

EXUGHQ DIWHU�D�SULPD�IDFLH FDVH�KDV�EHHQ�HVWDEOLVKHG�E\�WKH�&RPPLVVLRQ��� ³&DVHV�

LQYROYLQJ� WKH�DEXVH�RI� GRPLQDQFH� WKURXJK�FKDUJLQJ�H[FHVVLYH�SULFLQJ�KDYH�QRW� WR�

GDWH�EHHQ�VXFFHVVIXOO\�SURVHFXWHG�DQG�WKLV�PD\�FRQWLQXH�WR�EH�WKH�FDVH�XQOHVV�WKH�

DOORFDWLRQ�RI�HYLGHQWLDU\�EXUGHQV�EHWZHHQ�WKH�&RPPLVVLRQ�DQG�WKH�GRPLQDQW�ILUP�LV�

DGGUHVVHG��7KHUHIRUH��D�QHZ�VXEVHFWLRQ�����LV�SURSRVHG�WR�SODFH�WKH�EXUGHQ�RQ�WKH�

GRPLQDQW�ILUP�WR�VKRZ�WKDW�WKH�SULFH�LW�FKDUJHV�LV�UHDVRQDEOH�DIWHU�D�SULPD�IDFLH�FDVH�

DJDLQVW� LW� KDV� EHHQ� HVWDEOLVKHG� E\� WKH� &RPPLVVLRQ�´�� 7KLV�� UHDG� ZLWK� WKH� SODLQ�

SKUDVLQJ� RI� VHFWLRQ� ����� ± ³LI� WKHUH� LV� D� SULPD� IDFLH� FDVH RI� DEXVH� RI� GRPLQDQFH�

EHFDXVH�WKH�GRPLQDQW�ILUP�FKDUJHG�DQ�H[FHVVLYH�SULFH��WKH�GRPLQDQW�ILUP�PXVW�VKRZ

WKDW�WKH�SULFH�ZDV�UHDVRQDEOH´�� ± VKRZV�WKH�UHYHUVH�RQXV�

��� 7KH�FRQVWUXFWLRQ�RI�VHFWLRQ������RI�WKH�$FW�GHPDQGV� �L��D�GHWHUPLQDWLRQ�RI�ZKHWKHU�

WKH SULFH�FKDUJHG�LV�KLJKHU�WKDQ�D�FRPSHWLWLYH�SULFH� DQG��LL��ZKHWKHU�VXFK�GLIIHUHQFH

LV�XQUHDVRQDEOH��7KHVH�DUH�WKH�IXQGDPHQWDO�FRQVLGHUDWLRQV�XQGHU�VHFWLRQ�������7KH�

EDVLF�WHVW�RI�³ZKHWKHU�WKH�SULFH�FKDUJHG�LV�KLJKHU�WKDQ�D�FRPSHWLWLYH�SULFH´�LV�ZKHWKHU�

WKH�SULFH�H[FHHGV�ZKDW�WKH�ILUP�ZRXOG�KDYH�REWDLQHG�LQ�WKH�FRXQWHUIDFWXDO�ZRUOG�RI�

QRUPDO� DQG� VXIILFLHQWO\� HIIHFWLYH� FRPSHWLWLRQ��7KH� VHFRQG� VWHS� LV� WR� DVVHVV� LI WKLV�

GLIIHUHQFH�LV�XQUHDVRQDEOH�

�� 0LWWDO�DW�SDUDJUDSK����
�� ³$�SULFH�IRU�D�JRRG�RU�VHUYLFH�ZKLFK�± �DD��EHDUV�QR�UHDVRQDEOH�UHODWLRQ�WR�WKH�HFRQRPLF�YDOXH�RI�WKDW�
JRRG�RU�VHUYLFH��DQG��EE��LV�KLJKHU�WKDQ�WKH�YDOXH�UHIHUUHG�WR�LQ�VXESDUDJUDSK��DD�´�
�� 3XEOLVKHG�RQ���'HFHPEHU�������*RYHUQPHQW�1RWLFH�1R�������RI�*RYHUQPHQW�*D]HWWH�1R��������
�� ([SODQDWRU\�0HPRUDQGXP��SDJH����
�� (PSKDVLV�DGGHG�
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��� 7KH�DERYH�PXVW�EH�GHWHUPLQHG� LQ�WHUPV�RI�VHFWLRQ������E\�³WDNLQJ� LQWR�DFFRXQW�DOO�

UHOHYDQW IDFWRUV��ZKLFK�PD\ LQFOXGH´��HPSKDVLV�DGGHG��D�OLVW�RI�IDFWRUV IURP��D��WR��I���

:H�QRWH�WKH�IROORZLQJ�DERXW�WKLV�VHFWLRQ�

����� ,W�SURYLGHV�IRU�DQ�RSHQ� QRQ�H[KDXVWLYH�OLVW�RI�IDFWRUV�WR�EH�WDNHQ�LQWR�DFFRXQW

LQ�WKH�GHWHUPLQDWLRQ�

����� ³$OO�UHOHYDQW´ IDFWRUV�QHHG�WR�EH�FRQVLGHUHG ZKHQ�WKH�GHWHUPLQDWLRQ�LV�PDGH

DQG�WKHUHIRUH�WKH 7ULEXQDO�KDV�D�GLVFUHWLRQ�LQ�UHODWLRQ�WR�UHOHYDQFH� :KHQ�D�

IXQFWLRQDU\� LV� HQWUXVWHG� ZLWK� D� GLVFUHWLRQ�� WKH� ZHLJKW� WR� EH� DWWDFKHG� WR� D�

SDUWLFXODU� IDFWRU��RU� LI�DQG� WKH�H[WHQW� WR�ZKLFK�D�SDUWLFXODU� IDFWRU�DIIHFWV� WKH�

HYHQWXDO�GHWHUPLQDWLRQ�RI�WKH�LVVXH��LV�D�PDWWHU�IRU�WKH�IXQFWLRQDU\�WR�GHFLGH��

,Q� RWKHU� ZRUGV�� WKH� ZHLJKW� RU� ODFN� RI� LW� WR� EH� DWWDFKHG� WR� WKH� YDULRXV�

FRQVLGHUDWLRQV�WKDW�JR�WR�PDNLQJ�XS�D�GHFLVLRQ��LV�WKDW�RI�WKH�GHFLVLRQ�PDNHU�

L�H��WKH�7ULEXQDO���

����� :KDW� IDFWRUV� DUH� FRQVLGHUHG� UHOHYDQW� DQG� WKH� ZHLJKW� DWWDFKHG� WR� HDFK�

UHOHYDQW�IDFWRU� GHSHQG�RQ�WKH�QDWXUH�DQG IDFWV�RI�HDFK�FDVH�DQG�WKHUHIRUH�

WKLV�PXVW�EH�GHWHUPLQHG�RQ�D�FDVH�E\�FDVH�EDVLV�

��� 7R�LOOXVWUDWH�WKDW�QRW�DOO�RI�WKH�IDFWRUV�OLVWHG�LQ�VHFWLRQ������D� WR��I��ZLOO�EH�UHOHYDQW�LQ�

HYHU\�PDWWHU��ZH�JLYH�WKH�IROORZLQJ�H[DPSOHV��WKH�OLVW�RI�IDFWRUV�XQGHU�VHFWLRQ������E��

LQFOXGHV WKH� UHVSRQGHQW¶V�SULFHV� IRU� WKH�JRRGV�RU�VHUYLFHV� ³WR�FXVWRPHUV� LQ�RWKHU�

JHRJUDSKLF�PDUNHWV´�DQG�³IRU�VLPLODU�SURGXFWV�LQ�RWKHU�PDUNHWV´��7KH�ILUP�LQ�TXHVWLRQ

KRZHYHU�PD\�QRW�VHOO�WKH�UHOHYDQW�JRRG�RU VHUYLFH�WR�FXVWRPHUV�LQ�RWKHU�JHRJUDSKLF�

PDUNHWV� LQ�6RXWK�$IULFD��LI�WKH�PDUNHW� LV�QDUURZHU�WKDQ�QDWLRQDO IURP�D�JHRJUDSKLF�

PDUNHW�SHUVSHFWLYH��RU�LQ�RWKHU�FRXQWULHV��DQG�IXUWKHU�WKH�ILUP�PD\�QRW�VHOO�DQ\�³VLPLODU�

SURGXFWV�LQ�RWKHU�PDUNHWV´��1RW�DOO�IDFWRUV�PHQWLRQHG�LQ�VHFWLRQ������ZLOO�EH�UHOHYDQW�

LQ�HYHU\ FDVH��D�IXUWKHU�UHDO�H[DPSOH� LV�WKH�FRPPRQ�FDXVH�IDFW�WKDW�%DEHOHJL�KDV�

QRW�EHQHILWWHG�IURP�³GLUHFW�RU�LQGLUHFW�VWDWH�VXSSRUW�IRU�D�ILUP�RU�ILUPV�LQ�WKH�PDUNHW´�

DV�SURYLGHG�IRU�XQGHU�VHFWLRQ������H�� &OHDUO\�WKH�UHOHYDQW�IDFWRUV�WR�EH�FRQVLGHUHG�

GHSHQG�RQ�WKH�QDWXUH�DQG�WKH�IDFWV�RI�HDFK FDVH��DV�ZHOO�DV�RQ�WKH�DYDLODEOH GDWD�

��� ,W� ZDV� FRPPRQ� FDXVH� EHWZHHQ� WKH� &RPPLVVLRQ� DQG� %DEHOHJL� WKDW� WKH� HVVHQWLDO�

HOHPHQWV� RI� D� FRQWUDYHQWLRQ� RI� VHFWLRQ� �� RI� WKH� $FW� DUH�� �L�� GRPLQDQFH�� �LL�� DQ�

�� 0(&�IRU�(QYLURQPHQWDO�$IIDLUV�DQG�'HYHORSPHQW�3ODQQLQJ�Y�&ODLULVRQ¶V�&& �����������>����@ =$6&$�
����>����@���$OO�6$������6&$������������6$������6&$������0D\�������DW�>��@�� >��@�



1RQ�FRQILGHQWLDO�YHUVLRQ

��

H[FHVVLYH�SULFH��DQG��LLL��GHWULPHQW�WR�FRQVXPHUV�RU�FXVWRPHUV��� :H�QH[W FRQVLGHU�

WKH�LVVXH�RI�GRPLQDQFH��IROORZHG�E\�WKH�RWKHU�FRQVLGHUDWLRQV�

'RPLQDQFH

��� 7KH� ILUVW� UHTXLUHPHQW� IRU�D�FRQWUDYHQWLRQ�RI�VHFWLRQ���RI� WKH�$FW� LV� WKDW� WKH� ILUP� LQ�

TXHVWLRQ�PXVW�EH�GRPLQDQW�LQ�WKH�PDUNHW�

��� 7KH�ILUVW�UHTXLUHPHQW�IRU�D�ILUP�WR EH�FRQVLGHUHG�GRPLQDQW� LV�WKDW�LWV�DQQXDO�WXUQRYHU�

RU�DVVHWV�LQ�WKH�5HSXEOLF�PXVW�PHHW�D�FHUWDLQ�WKUHVKROG��&XUUHQWO\�WKLV�WKUHVKROG�LV�

WKDW�WKH�ILUP¶V�DQQXDO�WXUQRYHU�RU�DVVHWV�PXVW�EH�YDOXHG�DW�RU�H[FHHG�5��PLOOLRQ���

)RU�WKH�SXUSRVHV�RI�VHFWLRQ����LW�LV�FRPPRQ�FDXVH�WKDW�%DEHOHJL¶V�DQQXDO�WXUQRYHU�LQ�

WKH�5HSXEOLF�PHHWV�WKLV�WKUHVKROG�

��� 'RPLQDQFH�LV�GHILQHG�DV�IROORZV�LQ�VHFWLRQ���RI�WKH�$FW�

³$�ILUP�LV�GRPLQDQW�LQ�D�PDUNHW�LI²

�D� LW�KDV�DW�OHDVW�����RI�WKDW�PDUNHW�

�E� LW�KDV�DW�OHDVW������EXW�OHVV�WKDQ������RI�WKDW�PDUNHW��XQOHVV�LW�FDQ�VKRZ�WKDW�LW�

GRHV�QRW�KDYH�PDUNHW�SRZHU��RU

�F� LW�KDV�OHVV�WKDQ�����RI�WKDW�PDUNHW��EXW�KDV�PDUNHU�SRZHU�´

��� :H�QRWH�WKDW�WKLV�VHFWLRQ�GRHV�QRW�SXW�DQ\�WLPH�IUDPH�RU�OLPLW�RQ�GRPLQDQFH��LW�GHILQHV�

GRPLQDQFH�RQ�WKH�EDVLV�RI�HLWKHU�FHUWDLQ�PDUNHW�VKDUH�WKUHVKROGV�LQ�D�PDUNHW�RU�LQ�

WHUPV�RI�PDUNHW�SRZHU�

��� 6HFWLRQV���D��DQG� �E��DUH�QRW� UHOHYDQW� IRU�FXUUHQW�SXUSRVHV�VLQFH� WKH�&RPPLVVLRQ�

UHOLHV�RQO\�RQ�VHFWLRQ���F��RI�WKH�$FW��ZKLFK�SURYLGHV�WKDW�³>D@�ILUP�LV�GRPLQDQW�LQ�D�

PDUNHW�LI�� «�LW�KDV�OHVV�WKDQ�����RI�WKDW�PDUNHW��EXW�KDV�PDUNHW�SRZHU´��HPSKDVLV�

DGGHG�� 7KH�&RPPLVVLRQ�DUJXHV� WKDW� WKH�&RYLG����FLUFXPVWDQFHV�KDYH FRQIHUUHG�

PDUNHW�SRZHU�XSRQ�%DEHOHJL�GXULQJ�WKH�&RPSODLQW�3HULRG��ZKLFK�KDV�DIIRUGHG�LW�WKH�

RSSRUWXQLW\�WR�H[SORLW�FXVWRPHUV�DQG�FRQVXPHUV�E\�FKDUJLQJ�DQ�H[FHVVLYH�SULFH�IRU�

LWV�))3��PDVNV�

��� 7KH� FRUH� FRQFHSW� EHKLQG� GRPLQDQFH� IURP� ERWK� DQ� HFRQRPLFV SHUVSHFWLYH� DQG� LQ�

WHUPV�RI�WKH�$FW��DV�FDQ�EH�VHHQ�IURP�WKH�ZRUGLQJ�RI�VHFWLRQV���E��DQG��F���LV�ZKHWKHU�

D�ILUP�KROGV�PDUNHW�SRZHU��ZKLFK�WKH�$FW�LQ�VHFWLRQ���GHILQHV�LQ�HFRQRPLF�WHUPV�DV�

�� 7UDQVFULSW��SDJH�����OLQHV����WR����
�� 6HFWLRQ ��RI�WKH�$FW�
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³WKH�SRZHU�RI�D�ILUP�WR�FRQWURO�SULFHV��RU�WR�H[FOXGH�FRPSHWLWLRQ�RU�WR�EHKDYH�WR�DQ�

DSSUHFLDEOH�H[WHQW�LQGHSHQGHQWO\�RI�LWV�FRPSHWLWRUV��FXVWRPHUV�RU�VXSSOLHUV´�

��� 7KH� &RPPLVVLRQ� DUJXHV� WKDW� %DEHOHJL¶V� DELOLW\� WR� HIIHFW� PDWHULDO� SULFH� LQFUHDVHV�

GXULQJ�WKH�&RPSODLQW 3HULRG��VXGGHQO\��RYHU�D�VKRUW�SHULRG�RI�WLPH�FRQILUPV�WKDW�LW�FDQ�

EH�UHJDUGHG�DV�D�GRPLQDQW�ILUP�DV�FRQWHPSODWHG�LQ�VHFWLRQ���F��RI�WKH�$FW��E\�YLUWXH�

RI� WKH� IDFW� WKDW� LW� H[HUWHG� PDUNHW� SRZHU� E\� EHKDYLQJ� WR� DQ� DSSUHFLDEOH� H[WHQW�

LQGHSHQGHQWO\�RI�LWV�FRPSHWLWRUV��FXVWRPHUV�RU�VXSSOLHUV��

��� %DEHOHJL�DUJXHV WKDW�WKH�&RPPLVVLRQ�KDV�QRW�PDGH�RXW�D�FDVH�IRU�GRPLQDQFH LQ�WKLV�

LQVWDQFH�DQG�VD\V�WKDW�WKH�&RPPLVVLRQ�FRQIODWHV SULFLQJ�LQ�D�SDUWLFXODU�SHULRG�ZLWK�D�

FRQVLGHUDWLRQ�RI��WHPSRUDU\��GRPLQDQFH�

��� %DEHOHJL�IXUWKHU�VXEPLWV��LQ�UHODWLRQ�WR�LWV UHODWLYH�VL]H� WKDW�E\�YLUWXH�RI�LWV�WXUQRYHU�LQ�

LWV�PRVW� UHFHQW� ILQDQFLDO� \HDU� LW� LV�FRQVLGHUHG�XQGHU� WKH�$FW�DV�D� ³VPDOO�EXVLQHVV´

LQVRIDU�DV�LW�LV�WUHDWHG�DV�D�ZKROHVDOHU��RU�D�³PHGLXP�EXVLQHVV´ LQVRIDU�DV�LW�LV�WUHDWHG�

DV�D�PDQXIDFWXUHU��+RZHYHU��DV�LQGLFDWHG�DERYH��LW�LV�FRPPRQ�FDXVH�WKDW�%DEHOHJL�

PHHWV�WKH�VHW�WKUHVKROG�WR�EH�FRQVLGHUHG�D�SRWHQWLDO�GRPLQDQW�ILUP �VHH�SDUDJUDSK�

�� DERYH��

��� %DEHOHJL DJUHHV WKDW�WKH PDUNHW�SRZHU�WHVW�IRU�GRPLQDQFH��LQ�WHUPV�RI�VHFWLRQ���F� RI�

WKH�$FW��ILQGV�JHQHUDO DSSOLFDWLRQ�WR�VHFWLRQ���FRQWUDYHQWLRQV��

��� +RZHYHU�� %DEHOHJL� DYHUV WKDW� WKH� H[FHVVLYH� SULFLQJ� SURKLELWLRQ� LQ� VHFWLRQ� ��

VSHFLILFDOO\ GHPDQGV� WKH� FRQVLGHUDWLRQ� RI�PDUNHW� VKDUH VLQFH� VHFWLRQ� �����H� OLVWV

PDUNHW�VKDUH�DV�RQH�RI�WKH�UHOHYDQW�IDFWRUV���$V�ZH�KDYH�SRLQWHG�RXW�DERYH LQ�WHUPV�

RI� VHFWLRQ� ����� WKLV� LV� RQH� RI� WKH� IDFWRUV� WKDW� µPD\¶ EH� WDNHQ� LQWR� DFFRXQW� LQ� WKH

GHWHUPLQDWLRQ�RI�ZKHWKHU�RU�QRW�D�SULFH�LV�H[FHVVLYH�� 7KDW� %DEHOHJL DYHUV��LQ�WXUQ��

UHTXLUHV� PDUNHW� GHILQLWLRQ� ,W� VXEPLWV� WKDW� LWV� PDUNHW� VKDUH� ± HYHQ� ZKHQ� JURVVO\�

RYHUHVWLPDWHG�± LV�OHVV�WKDQ������ %DEHOHJL�IXUWKHU�VXEPLWV WKDW�LQ�WHUPV�RI�VDOHV�WR�

³H[WHUQDO´� FXVWRPHUV�� LW VROG� RQO\� ��� ER[HV� �� ��� PDVNV� WR� WKLUG� SDUWLHV� LQ� WKH�

&RPSODLQW�3HULRG��%DEHOHJL�VROG�����ER[HV�RI����SLHFH�))3��PDVNV�IURP���-DQDXU\�

WR� �� 0DUFK� ����� �LQFOXVLYH��� ,W� DUJXHV WKDW� DW� WKDW� WLPH�� D� VLQJOH� GXVW� PDVN�

PDQXIDFWXUHU LQ�&HQWXULRQ�ZDV�SURGXFLQJ�DW�OHDVW WZR PLOOLRQ�PDVNV�D�PRQWK��WKDW�LV�

DW�OHDVW��������PDVNV�SHU�GD\��,W�IXUWKHU�VXEPLWV WKDW�ZKHQ�LPSRUWV�DUH�EURXJKW�LQWR�

�� 7KLV�FDOFXODWLRQ�E\�)7,�LV�EDVHG�RQ�WKH�LPSRUWV�RI�PDVNV�LQWR�6RXWK�$IULFD�E\����VXSSOLHUV�DV�LGHQWLILHG�
E\�%DEHOHJL�
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DFFRXQW�� WKH� QXPEHU� RI� PDVNV� DYDLODEOH� LQ� WKH� PDUNHW� PXVW� EH� WDNHQ� WR� EH�

VLJQLILFDQWO\�PRUH�

��� %DEHOHJL� IXUWKHU� DUJXHV WKDW� WKH�&RPPLVVLRQ� FDQQRW� UHO\� RQ� WKH� VWDWH� RI� QDWLRQDO�

GLVDVWHU� WR�DUJXH�IRU�GRPLQDQFH�E\�D� ILUP�ZLWK�D� ³WLQ\´ PDUNHW�VKDUH��EHFDXVH�WKH�

&RPSODLQW� 3HULRG� SUHFHGHV� WKH� FRPLQJ� LQWR� HIIHFW� RI� WKH� &RQVXPHU� 3URWHFWLRQ�

5HJXODWLRQV��$V� LQGLFDWHG� DERYH��ZH�KDYH�QR� UHJDUG� WR� WKH�&RQVXPHU�3URWHFWLRQ�

5HJXODWLRQV LQ�WKLV�PDWWHU�

��� %DEHOHJL�DOOHJHV WKDW�DOO�ILUPV�KDYH�VRPH�GHJUHH�RI�PDUNHW�SRZHU�DQG�WKDW�D�VPDOO�

GHJUHH� RI� �RU� WHPSRUDU\�� PDUNHW� SRZHU� LV� YHU\� FRPPRQ� DQG� XQGHUVWRRG� QRW� WR�

ZDUUDQW�FRPSHWLWLRQ�LQWHUYHQWLRQ��,W�DUJXHV WKDW�PDUNHW�SRZHU�LV�³WKH�DELOLW\�WR�UDLVH�

SULFHV�FRQVLVWHQWO\�DQG�SURILWDEO\�RYHU�FRPSHWLWLYH�OHYHOV´�� DQG�VD\V�WKDW�WKLV�LV�DOVR�

WKH�HFRQRPLF�WHVW�UHFRJQLVHG�E\�WKH�&$&�LQ�6DVRO��� ,W�IXUWKHU�UHIHUV WR�%LVKRS�DQG�

:DONHU�TXRWLQJ�WKDW�³>D@Q\�ILUP�FDQ�FKRRVH�WR�UDLVH�SULFH�DW�DQ\�WLPH��EXW�WKLV�GRHV�

QRW�PHDQ�WKDW�HYHU\�ILUP�KDV�PDUNHW�SRZHU´��� ,W�FRQWHQGV�WKDW�D�ILUP�FDQ�RQO\�EH�

IRXQG�JXLOW\�RI�H[FHVVLYH�SULFLQJ�LI�SULFHV�DUH�VHW�VLJQLILFDQWO\�DQG�SHUVLVWHQWO\�DERYH�

WKH� FRPSHWLWLYH� OHYHO� DV�D� UHVXOW� RI�PDUNHW� SRZHU��7KLV�PHDQV� WKDW� VXIILFLHQW� WLPH�

QHHGV�WR�SDVV�WR�REVHUYH� LI�SULFH� LQFUHDVHV�SHUVLVW DQG� LQ�WKLV�FDVH� WKH�&RPSODLQW�

3HULRG�LV�MXVW�RYHU�D�PRQWK�

��� $FFRUGLQJ�WR�%DEHOHJL WKH�UHOHYDQW�TXHVWLRQ�LV�QRW�ZKHWKHU�PDUNHW�SRZHU�LV�SUHVHQW�

RU�WHPSRUDU\��EXW�ZKHWKHU�LW�LV�LPSRUWDQW�L�H��VXEVWDQWLDO��,W�DUJXHV�WKDW�WKH�FRQFHSW�RI�

PDUNHW�SRZHU�PXVW�EH�XQGHUVWRRG�WR�PHDQ�VXEVWDQWLDO�PDUNHW�SRZHU�WKDW�LV�GXUDEOH��

,W�VWDWHV�WKDW�WR�EHKDYH�LQGHSHQGHQWO\�WR�DQ�DSSUHFLDEOH�H[WHQW�LV�VLPLODU�WR�WKH�DELOLW\�

WR�VLJQLILFDQWO\��SURILWDEO\�DQG�GXUDEO\�LQFUHDVH�SULFHV��7KDW�LV��D�ILUP�KDV�VXEVWDQWLDO�

PDUNHW� SRZHU� LI� LWV� GHFLVLRQV�DUH� IDLUO\� LQVHQVLWLYH� WR� UHDFWLRQV�RI� FRPSHWLWRUV�DQG�

FXVWRPHUV��7KH�H[WHQW�WR�ZKLFK�D�ILUP�FDQ�EHKDYH�LQGHSHQGHQWO\�RI�LWV�FRPSHWLWRUV

UHODWHV� WR� WKH� GHJUHH� RI� FRPSHWLWLYH� FRQVWUDLQWV� H[HUWHG� RQ� WKH� ILUP DQG� WKHVH�

FRQVWUDLQWV�LQFOXGH�WKRVH�LPSRVHG�E\�DFWXDO�FRPSHWLWRUV��E\�WKH�WKUHDW�RI�H[SDQVLRQ�

DQG� HQWU\� RI� SRWHQWLDO� FRPSHWLWRUV� DQG� E\� WKH� EDUJDLQLQJ� VWUHQJWK� RI� FXVWRPHUV�

%DEHOHJL� DUJXHV WKDW�PDUNHW� SRZHU� �ZKHWKHU� WHPSRUDU\� RU� QRW�� FDQQRW� H[LVW� LQ� D�

�� 3DUDJUDSK�����RI�$VVHVVPHQW�RI�0DUNHW�3RZHU�2)7���������
�� 6DVRO�&KHPLFDO�,QGXVWULHV�/LPLWHG�Y�&RPSHWLWLRQ�&RPPLVVLRQ� &DVH�1R�����&$&�-XQ����MXGJPHQW�
RI����-XQH�������DW�SDUDJUDSK���
�� 6LPRQ�%LVKRS�	�0LNH�:DONHU��7KH�(FRQRPLF� RI�(&�&RPSHWLWLRQ� /DZ��&RQFHSWV�$SSOLFDWLRQ� DQG�
0HDVXUHPHQW �HG�7KRPVRQ�6ZHHW�	�0D[ZHOO������DW�SDUDJUDSK ������SDJH����
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PDUNHW�ZKHUH�VXSSO\�UHVSRQVHV�DUH�LPPHGLDWH�DQG�DYHUV�WKDW�LQ�WKLV�FDVH�WKH�VXSSO\�

UHVSRQVHV�DUH LPPHGLDWH�

��� $V�HYLGHQFH�WKDW�RQH�FDQQRW�DVVXPH�WKDW�%DEHOHJL�ZDV�DEOH�WR�SULFH�KLJKHU�ZLWKRXW�

FRQVWUDLQW�E\�FRQVXPHUV�RU�FXVWRPHUV��%DEHOHJL�VXEPLWV�WKDW�LWV�VDOHV�WR�FXVWRPHUV

LQ�WKH�SHULRG�IURP���-DQXDU\�WR����0DUFK������GURSSHG��H[FOXGLQJ VDOHV�WR %HOHJL�

:RUNZHDU� DQG� ,QGXVWULDO� 6XSSOLHV� �3W\�� /WG�� �³%HOHJL´�� DQ� DIILOLDWHG� ILUP� WR�

%DEHOHJL����%DEHOHJL�DUJXHV�WKDW�LW�ZDV�RQO\�DEOH�WR�VHOO KLJK�YROXPHV�DW�KLJK�SULFHV

DIWHU����0DUFK�������DURXQG�WKH�WLPH�ZKHQ�LWV�VXSSOLHU�LQFUHDVHG�LWV�SULFHV���

$VVHVVPHQW

��� 7KH�FHQWUDO�TXHVWLRQ�WKDW�ZH�KDYH�WR�DQVZHU�LQ�WKLV�PDWWHU�LQ�UHODWLRQ�WR�GRPLQDQFH��

LV�LI�%DEHOHJL�FDQ�EH�FRQVLGHUHG�GRPLQDQW�LQ�WHUPV�RI�VHFWLRQ���F��RI�WKH�$FW L�H��LI�LW�

KDV�PDUNHW�SRZHU�

��� 7KURXJKRXW� WKH�SDSHUV�DQG� LQ� WKH�KHDULQJ�� WKH SDUWLHV�UHIHU� WR� ³WHPSRUDU\´ PDUNHW�

SRZHU RI�D�ILUP��:KHQ�UHIHUULQJ�WR�PDUNHW�SRZHU�LQ�WKHVH UHDVRQV�ZH�PHDQ PDUNHW�

SRZHU� �DV� FRQWHPSODWHG� LQ� WKH� $FW�� GXULQJ� WKH� &RPSODLQW� 3HULRG�� GHILQHG� DV� ���

-DQXDU\������WR���0DUFK�������

��� )7,�FRQFHGHV�WKDW�WKH�VXGGHQ�LQFUHDVH�RU�VXUJH�LQ�WKH�GHPDQG�IRU�PDVNV�LV�UHODWHG�

WR� &RYLG���� DQG� WDNHV� SODFH� GXULQJ� DQ� DEQRUPDO� SHULRG�� ,W� VWDWHV�� ³>W@KH� VXUJH� LQ�

GHPDQG�IRU�))3��PDVNV�LV�WKHUHIRUH�GLUHFWO\�UHODWHG�WR�&RYLG��� «´�DQG�³>W@KH�VXUJH�

SHULRG� LV� DQ� DEQRUPDO� SHULRG ZKHUH� GHPDQG� ZDV� GULYHQ� E\� SDQLF� EX\LQJ «´��

�HPSKDVLV�DGGHG��

��� 7KH�&RPPLVVLRQ¶V�FDVH�LV�QRW�DERXW�PDUNHW�SRZHU�LQ�RUGLQDU\�WLPHV�EXW�DERXW�PDUNHW�

SRZHU� XQGHU� QRQ�RUGLQDU\� PDUNHW� FLUFXPVWDQFHV� LQ� WKH� FRQWH[W� RI� &RYLG�����:H�

DJUHH�WKDW�WKLV�FRQWH[W�LV�WKH�SULVP�WKURXJK�ZKLFK�%DEHOHJL¶V�SULFLQJ�FRQGXFW PXVW�EH�

DVVHVVHG� 7KLV�FRQWH[W�LV�ODUJHO\�ODFNLQJ�LQ�WKH )7,�5HSRUW��DV�ZH�VKDOO�GLVFXVV�EHORZ�

��� +RZHYHU�GHVSLWH�WKH�DERYH�GHVFULSWLRQ�RI� WKH�FRQWH[W�RI� WKLV�FDVH DV�DQ�DEQRUPDO�

SHULRG�� )7,� WKHQ� QHYHUWKHOHVV� FRQWHQGV� WKDW� RQH� KDV� WR� FRQVLGHU� WKH� VPDOO� EXW�

�� :LWK� UHJLVWUDWLRQ�QXPEHU����������������� WUDGLQJ� IURP�D�VKRS� LQ�&HQWXULRQ�*DXWHQJ� �$QVZHULQJ�
$IILGDYLW��SDUDJUDSK�������
�� 7KH�VROH�PHPEHU�RI�%DEHOHJL�LV�DOVR�D�GLUHFWRU�RI�%HOHJL�
�� 6HH�SDUDJUDSK����RI�WKH�5HVSRQGHQW¶V�+HDGV�RI�$UJXPHQW�
�� )7,�5HSRUW��SDUDJUDSK����
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VLJQLILFDQW�QRQ�WUDQVLWRU\�LQFUHDVH�LQ�SULFH��³661,3´� WHVW�³DV�LW�DSSOLHV�XQGHU�QRUPDO�

FLUFXPVWDQFHV�´�� 7KLV� LQ�RXU�YLHZ� LV�DQ� LQFRUUHFW DSSURDFK LQ� WKH�FRQWH[W� WKDW�ZH�

KDYH�VHW�RXW��$V�VDLG DERYH��DQ�H[FHVVLYH�SULFLQJ�DVVHVVPHQW�PXVW�EH�GRQH�ZLWK�GXH�

UHJDUG�WR�FRQWH[W�LQFOXGLQJ WKH�HFRQRPLF�DQG�RWKHU�FRQGLWLRQV DQG�)7,�FRQFHGHV�WKDW�

WKLV�LV�DQ�DEQRUPDO�SHULRG��

��� 7KH�UDSLG�VSUHDG RI�WKH�&RYLG����YLUXV�DFURVV�WKH�JOREH�UHVXOWHG�LQ�D�VXUJH�LQ�GHPDQG�

IRU�FHUWDLQ�SURGXFWV�VXFK�DV�PDVNV��GLVUXSWLQJ�QRUPDO�ORFDO�DQG�LQWHUQDWLRQDO�VXSSO\�

FKDQQHOV��7KH�FXUUHQW�FRQWH[W�WKHUHIRUH�LV�SULFLQJ�FRQGXFW�GXULQJ�D KHDOWK�FULVLV ZLWK�

DOO� RI� LWV� HFRQRPLF� FRQVHTXHQFHV� )XUWKHUPRUH�� %DEHOHJL� DGPLWV� WKDW� WKH� VXGGHQ�

LQFUHDVH� LQ� WKH�GHPDQG� IRU�PDVNV� LV GXH� WR�&RYLG���� 7KLV� LV� IXUWKHU� KHOG�E\� WKH�

HYLGHQFH�SXW�XS�E\�%DEHOHJL�LQ�UHODWLRQ WR�ZKDW�LWV�VXSSOLHUV�FRPPXQLFDWHG�WR�LW�DERXW�

WKH� GHPDQG� IRU� IDFH�PDVNV� GXULQJ� WKH� &RPSODLQW� 3HULRG� �VHH� SDUDJUDSKV� �������

����� DQG������

��� :LWK�WKH�DERYH�FRQWH[W�LQ�PLQG��ZH�VKDOO�FRQVLGHU�WKH�HFRQRPLF�WHVW�IRU�H[FHVVLYH�

SULFLQJ ZKHQ�PDUNHWV�KDYH�EHHQ�GLVUXSWHG��IRU�H[DPSOH�E\�D�FULVLV�VXFK�DV�&RYLG����

��� 3ULFH KLNHV�E\�ILUPV�GXULQJ�SHULRGV�VXFK�DV�D�FULVLV�RU�D�GLVDVWHU�LV�FRPPRQO\�UHIHUUHG�

WR�DV�µSULFH�JRXJLQJ¶��3ULFH�JRXJLQJ�RFFXUV LQ�D�VLWXDWLRQ�ZKHUH�ILUPV�WDNH�DGYDQWDJH�

RI� D� FULVLV� VLWXDWLRQ�� FLYLO� HPHUJHQF\�� GLVDVWHU�� RU� LPSHQGLQJ� GLVDVWHU� WR� FKDUJH

H[FHVVLYH�SULFHV�IRU�SURGXFWV�WKDW�DUH�XVHG�E\�FLWL]HQV�WR�FRSH�ZLWK�WKDW VLWXDWLRQ�

��� %DEHOHJL�GRHV�QRW�GLVSXWH�WKDW�FRQGXFW�GHVFULEHG�DV�SULFH�JRXJLQJ�FDQ�EH�UHJDUGHG�

DV�D�IRUP�RU�VSHFLHV�RI�H[FHVVLYH�SULFLQJ���

��� ,Q�FULVLV�VLWXDWLRQV VXFK�DV� WKH�&RYLG��� KHDOWK�FULVLV�� WKHUH�DUH�W\SLFDOO\�DEQRUPDO�

GLVUXSWLRQV� WR�FHUWDLQ�PDUNHWV��VXFK�DV�D�GLVUXSWLRQ� WR� WKH�VXSSO\�RI��RU�D�VSLNH� LQ�

GHPDQG�IRU��FHUWDLQ�SURGXFWV�XWLOLVHG�E\�FRQVXPHUV�LQ�DQ�DWWHPSW�WR FRSH�ZLWK� RU�DV

D� UHVSRQVH� WR� WKH� FKDOOHQJHV�RI� WKDW�FULVLV��7KHVH�GLVUXSWLRQV� IURP�DQ�HFRQRPLF�

SHUVSHFWLYH� UHPRYH�WKH�RUGLQDU\�FRPSHWLWLYH�FRQVWUDLQWV�IDFHG�E\ ILUPV��7KLV�PD\�

FRQIHU XSRQ� WKH ILUPV�� IRU� H[DPSOH UHWDLOHUV� RU GLVWULEXWRUV� KROGLQJ� VWRFN� RU� ORFDO�

SURGXFHUV�RI� UHOHYDQW� LWHPV��PDUNHW�SRZHU�ZKLFK�HQDEOHV� WKHP�WR� LQFUHDVH�SULFHV�

ZLWKRXW�FRQVWUDLQW�XQWLO�QRUPDO�FRPSHWLWLYH�FRQGLWLRQV�RU VXSSO\�FKDQQHOV�UHVXPH� ,Q�

WKH�FRQWH[W�RI� WKLV KHDOWK�FULVLV��%DEHOHJL¶V�))3��GXVW�PDVN�EHFDPH�D SURGXFW� IRU�

�� )7,�5HSRUW��SDUDJUDSK����
�� 7UDQVFULSW�SDJH������OLQHV���WR���
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SHRSOH WR� XVH� LQ� WU\LQJ� WR� FRSH�ZLWK� &RYLG����7KH� LQFUHDVH� LQ� GHPDQG� IRU� WKHVH�

PDVNV�LV�UHODWHG�WR�&RYLG�����DV�DGPLWWHG�E\�%DEHOHJL�

��� 3ULFLQJ�DEXVHV�LQ�SHULRGV�RI�DEQRUPDO�GLVUXSWLRQV�WR�PDUNHWV�W\SLFDOO\�RFFXU�XQGHU�

WKH�IROORZLQJ�FRQGLWLRQV�

�L� LQ�SHULRGV�RI�D�FULVLV� SDQGHPLF� HPHUJHQF\� GLVDVWHU�RU�LPSHQGLQJ�GLVDVWHU��

�LL� LW�W\SLFDOO\�DSSOLHV�WR�JRRGV�DQG�VHUYLFHV�WKDW�FXVWRPHUV DQG�FRQVXPHUV XVH�

LQ�FRSLQJ�ZLWK�RU�LQ�UHDFWLRQ�WR�WKH�FULVLV� SDQGHPLF� HPHUJHQF\� GLVDVWHU RU�

LPSHQGLQJ�GLVDVWHU��DQG�

�LLL� LW�LV�DQ�LQFUHDVH�LQ�SULFHV�DERYH�ZKDW�ZRXOG�SUHYDLO�LQ�DQ�XQGLVUXSWHG�PDUNHW

�KDYLQJ�UHJDUG�WR�DFWXDO�LQFUHDVHV�LQ�VXSSOLHU�FRVWV��

��� ,Q� WKH� FRQWH[W� RI� D� KHDOWK� FULVLV� VXFK� DV� &RYLG���� FXVWRPHUV LQ� FHUWDLQ�PDUNHWV�

W\SLFDOO\�GR�QRW�KDYH�WKH�DELOLW\�WR�GHIHU�WKHLU FRQVXPSWLRQ��RI�LWHPV�VXFK�DV�PDVNV��

ZKLFK�PLJKW� XQGHU� QRUPDO� HFRQRPLF� FRQGLWLRQV� KDYH� SODFHG OLPLWV� RQ� DQ\�PDUNHW�

SRZHU RI�WKH�VHOOHU� ,Q�RWKHU�ZRUGV��LQ�WKH�FRQWH[W�RI�D�FULVLV�VXFK�DV�&RYLG�����ILUPV�

PD\� EH� DEOH� WR� H[HUFLVH� PDUNHW� SRZHU� GXH� WR� WKH� GLVUXSWLRQ� WR QRUPDO� PDUNHW�

FRQGLWLRQV�DQG�WKH�LQDELOLW\�RI�FRQVXPHUV�WR�GHIHU�FRQVXPSWLRQ�

��� )7,�FRQWHQGV�WKDW�³WHPSRUDU\´�RU�HSLVRGLF PDUNHW�SRZHU�LV�YHU\�FRPPRQ�DQG�GRHV�

QRW�ZDUUDQW�FRPSHWLWLRQ� LQWHUYHQWLRQ��� :KLOVW�WKDW�PD\ EH�VR LQ�D�WUDGLWLRQDO�VHQVH�

XQGHU�QRUPDO FRQGLWLRQV�RI�FRPSHWLWLRQ ZKHUH�PDUNHWV DUH�QRW�GLVUXSWHG�E\�D�FULVLV��

WKH�FXUUHQW�FDVH�PXVW�EH�VHHQ�WKURXJK�WKH�SULVP�RI�WKH�GLVUXSWHG�PDUNHW�FRQGLWLRQV�

RFFDVLRQHG�E\� WKH�&RYLG����KHDOWK�FULVLV�� ,Q� WKLV� FDVH�%DEHOHJL�PD\�KDYH�PDUNHW�

SRZHU�LQ�WKH�&RPSODLQW�3HULRG�DQG�ZH�VKDOO�FRQVLGHU�WKLV�EHORZ�

��� $�UHFHQW�VWDWHPHQW�RI�WKH�&RPSHWLWLRQ�	�0DUNHWV�$XWKRULW\��³&0$´��LQ�WKH�8.�� PDNHV�

LW�FOHDU�WKDW�WKH�FXUUHQW�FULVLV�PD\�FUHDWH�FRQGLWLRQV�WR�FRQIHU�GRPLQDQFH�RQ D�ILUP�

DOORZLQJ� LW� WR� SULFH� H[FHVVLYHO\�� ,Q� GLVFXVVLQJ� EXVLQHVV� FRQGXFW� WKDW� PD\� KDUP�

FRQVXPHUV�LQ�WKH�PLGVW�RI�WKH�&RYLG����FULVLV��WKH�&0$�� LQFOXGHV�WKH�IROORZLQJ��³D�

EXVLQHVV� DEXVLQJ� LWV� GRPLQDQW� SRVLWLRQ� LQ� D� PDUNHW� �ZKLFK� PLJKW� EH� D� GRPLQDQW�

SRVLWLRQ� FRQIHUUHG� E\� WKH� SDUWLFXODU� FLUFXPVWDQFHV� RI� WKLV� FULVLV�� WR� UDLVH� SULFHV�

VLJQLILFDQWO\�DERYH�QRUPDO�FRPSHWLWLYH�OHYHOV´��HPSKDVLV�DGGHG��

�� 7UDQVFULSW��SDJH������OLQHV����WR����
�� 3UHYLRXVO\�WKH�2)7�
�� &0$ *XLGDQFH�1RWH�³&0$�DSSURDFK�WR�EXVLQHVV�FRRSHUDWLRQ�LQ�UHVSRQVH�WR�&29,'���´�����0DUFK�
������ DFFHVVLEOH� DW� KWWSV���ZZZ�JRY�XN�JRYHUQPHQW�SXEOLFDWLRQV�FPD�DSSURDFK�WR�EXVLQHVV�
FRRSHUDWLRQ�LQ�UHVSRQVH�WR�FRYLG����FPD�DSSURDFK�WR�EXVLQHVV�FRRSHUDWLRQ�LQ�UHVSRQVH�WR�FRYLG�
���IQ���
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��� )7,¶V� FRQWHQWLRQ��� EDVHG� RQ� D� ����� 2)7� GRFXPHQW�� WKDW� D� ILUP� PXVW� SULFH�

FRQVLVWHQWO\� DERYH� DQ� DSSURSULDWH� PHDVXUH� RI� FRVWV�� RU� SHUVLVWHQWO\� HDUQ� DQ�

H[FHVVLYH�UDWH�RI�SURILW WR�LQIHU�WKDW�LW�SRVVHVVHV�PDUNHW�SRZHU� WDNHV�QR�DFFRXQW�RI�

WKH� DERYHPHQWLRQHG� ³SDUWLFXODU� FLUFXPVWDQFHV� RI� WKLV� FULVLV´� 7KLV� ����� 2)7�

GRFXPHQW�LV�ZULWWHQ�LQ�WKH�QRUPDO�FRXUVH�DQG�GRHV�QRW�GHDO�ZLWK�FLUFXPVWDQFHV�VXFK�

DV�WKH�FXUUHQW�&RYLG����FULVLV� +RZHYHU��DW�D�OHYHO�RI�JHQHUDO�SULQFLSOH�HYHQ�WKLV�2)7�

GRFXPHQW�PDNHV LW�FOHDU�WKDW�D�ILUP¶V�RZQ�FRQGXFW�RU�LWV�ILQDQFLDO�SHUIRUPDQFH�PD\�

EH�XVHG�DV�HYLGHQFH�RI�PDUNHW�SRZHU��,W�VWDWHV��³$Q�XQGHUWDNLQJ¶V�FRQGXFW�LQ�D�PDUNHW�

RU�LWV�ILQDQFLDO�SHUIRUPDQFH�PD\�SURYLGH�HYLGHQFH�WKDW�LW�SRVVHVVHV�PDUNHW�SRZHU´���

��� %RWK�WKH�&RPPLVVLRQ�DQG�%DEHOHJL�UHIHU�XV�WR�WKH�YLHZV�RI�3URIHVVRU�0DVVLPR�0RWWD�

�³0RWWD´��H[SUHVVHG�LQ�D�UHFHQW�'DLO\�0DYHULFN RSLQLRQ�SLHFH��� 0RWWD��ZLWK�VSHFLILF�

UHIHUHQFH�WR�WKH�6RXWK�$IULFDQ�SURVHFXWLRQ�RI�H[FHVVLYH�SULFLQJ�FDVHV�LQ�WKH�FRQWH[W�

RI�&RYLG����VWDWHV�

³>)@LUPV� WKDW� PD\� EH� DFFXVHG� RI� SULFH� JRXJLQJ� PLJKW� QRW� QHFHVVDULO\� EH�

GRPLQDQW�LQ�RUGLQDU\�WLPHV��+RZHYHU��WKH\�PD\�ZHOO�EH�LQ�RXU�H[FHSWLRQDO�WLPHV��

&RQVLGHU� PDUNHWV� IRU� IRRG� DQG� JURFHULHV�� 1RUPDOO\�� WKH\� DUH� GHILQHG�

JHRJUDSKLFDOO\� LQ� D� EURDG� ZD\�� EHFDXVH� FRQVXPHUV� FDQ� PRYH� DQG� VKRS�

DURXQG��%XW� GXULQJ�D�SHULRG�RI� FRQILQHPHQW�� SHRSOH�DUH�REOLJHG� WR�EX\� WKHLU�

VKRSSLQJ�QH[W�GRRU��WKXV�EHFRPLQJ�FDSWLYH�RI�ORFDO�VKRSV��(YHQ�LI�WKH\�KDYH�

YHU\� OLWWOH� PDUNHW� VKDUH� LQ� D� ³QRUPDO� WLPHV´� PDUNHW�� WKHVH� VKRSV� PD\� EH�

GRPLQDQW�GXULQJ�WKH�FULVLV��1RWH�WKDW�LQ�VXFK�FDVHV�LQVXIILFLHQW�VXSSO\�LV�QRW�WKH�

SUREOHP��6RPH�ILUPV�PD\�VLPSO\�WDNH�DGYDQWDJH�RI�FRQVXPHUV¶� LPSRVVLELOLW\�

WR� VKRS� DURXQG�� �$QG� KHUH�� RQH FDQQRW� DUJXH� WKDW� SULFH� UHJXODWLRQV� DUH�

LQHIILFLHQW��7KHUH�LV�QR�ODFN�RI�VXSSO\���,Q�FDVHV�RI�H[FHVV�GHPDQG��HYHQ�D�VPDOO�

ILUP�PD\�KDYH�FRQVLGHUDEOH�PDUNHW�SRZHU��8QGHU�QRUPDO�GHPDQG�FRQGLWLRQV��

LI�DQ\�ILUP�WULHG�WR�VHW�D�KLJK�SULFH��LWV�ULYDOV�ZRXOG�XVH�WKHLU�VSDUH�FDSDFLW\�WR�

XQGHUFXW�LW�DQG�VHOO�PRUH��%XW��LI�DW�WKDW�KLJK�SULFH��HDFK�ILUP¶V�GHPDQG�LV�KLJKHU�

WKDQ�LWV�FDSDFLW\��WKHUH�ZRXOG�EH�QR�LQFHQWLYH�WR�FXW�SULFHV��:KHQ�ILUPV�DOUHDG\�

VHOO�DW�FDSDFLW\��E\�ORZHULQJ�WKHLU�SULFH�WKH\�ZRXOG�VHOO�WKH�VDPH�DPRXQW��EXW�

PDNH�OHVV�SURILW��,Q�RWKHU�ZRUGV��ZKHQ�GHPDQG�LV�PXFK�KLJKHU�WKDQ�FDSDFLW\��

�� )7,�5HSRUW��SDUDJUDSK����
�� )7,�5HSRUW��SDUDJUDSK����
�� 0DVVLPR�0RWWD� ³3ULFH� UHJXODWLRQ� LQ� WLPHV� RI� FULVLV� FDQ� EH� WULFN\´� 'DLO\� 0DYHULFN ���� $SULO� ������
DFFHVVHG� DW� KWWSV���ZZZ�GDLO\PDYHULFN�FR�]D�RSLQLRQLVWD������������SULFH�UHJXODWLRQ�LQ�WLPHV�RI�
FULVLV�FDQ�EH�WULFN\� �³0RWWD�����´��



1RQ�FRQILGHQWLDO�YHUVLRQ

��

HYHQ�³VPDOO´�ILUPV�PD\�EH�HQGRZHG�ZLWK�VLJQLILFDQW�PDUNHW�SRZHU��WKDW�LV��WKH\�

PD\�EH�GRPLQDQW´��HPSKDVLV�DGGHG��

��� 7KH� DERYH� YLHZ� PDNHV� LW� FOHDU� WKDW� RQH� PXVW� KDYH� UHJDUG� WR� FRQWH[W� ± LQ� WKH�

FLUFXPVWDQFHV�RI�&RYLG����HYHQ�VPDOO�ILUPV�PD\�KDYH�PDUNHW�SRZHU� )7,¶V�DUJXPHQW�

WKDW�D�ILUP�WKH�VL]H�RI�%DEHOHJL�FDQ�QHYHU�EH�FRQVLGHUHG�GRPLQDQW��LQ�WHUPV�RI�WKH�

$FW��LV�WKXV�LQFRUUHFW�ZKHQ�UHJDUG�LV�KDG�WR�WKH�SURSHU�FRQWH[W�L�H��WKH�³H[FHSWLRQDO�

WLPHV´ RI� WKH�&RYLG��� KHDOWK�FULVLV��DV�0RWWD�SXWV� LW� )7,¶V�FRQWHQWLRQ� WKDW�PDUNHW�

SRZHU�RU GRPLQDQFH�PXVW�EH�VXVWDLQHG�IRU�D�VLJQLILFDQW�SHULRG�RI�WLPH DQG QRW�D�VKRUW�

WHUP��� LV� DJDLQ� EDVHG� RQ� WKH� DVVXPSWLRQ� RI� QRUPDO�ZHOO�IXQFWLRQLQJ�PDUNHWV DQG�

LJQRUHV WKH�FXUUHQW�FRQWH[W�L�H��PDUNHW�GLVUXSWLRQV GXULQJ WKH�&RYLG��� KHDOWK FULVLV�

��� %DEHOHJL� UHIHUV�XV� WR�0RWWD
V�VWDWHPHQW� LQ�KLV DUWLFOH� WKDW� ³>I@DFH�PDVNV�«�FDQ�EH�

SURGXFHG�HDVLO\��DQG�LQ�PRVW�FRXQWULHV�DIIHFWHG�E\�WKH�FULVLV��SURGXFWLRQ�KDV�LQGHHG�

LQFUHDVHG�VXEVWDQWLDOO\��+HUH��SULFH�UHJXODWLRQ�ZRXOG�OLNHO\�EH�FRXQWHUSURGXFWLYH´��$V�

WKH� &RPPLVVLRQ� KRZHYHU� SRLQWV� RXW�� ZLWK� UHIHUHQFH� WR� WKLV� &RPSODLQW� 5HIHUUDO��

0RWWD�� RSLQHV�WKDW�LI�WKH�IDFWV��D�VHOOHU�DOOHJHGO\�LQFUHDVLQJ�WKH�SULFH�RI�IDFLDO�PDVNV�

E\�PRUH�WKDQ�HLJKW�WLPHV��HDUQLQJ�PDUN�XSV�LQ�H[FHVV�RI�������ZHUH�FRQILUPHG��WKLV�

ZRXOG�LQGHHG�EH�WKH�W\SH�RI�FDVH�WKDW�PHULWV�LQWHUYHQWLRQ�E\�D�FRPSHWLWLRQ�DXWKRULW\�

��� 'HVSLWH� DGPLWWLQJ� WKDW� D� VXUJH� LQ� WKH� GHPDQG� IRU� ))3�� PDVNV� RFFXUUHG�� )7,�

FRQWHQGV�� WKDW�WKH�H[WUDRUGLQDU\�FLUFXPVWDQFH�ZKLFK�OHG�WR�VXUJH�EX\LQJ�FDQQRW�EH�

XVHG� WR�GHWHUPLQH�PDUNHW�GRPLQDQFH�XQGHU�QRUPDO�FLUFXPVWDQFHV� �WKH� WHVW� WKDW� LW

FRQWHQGV LV�DSSOLFDEOH�LQ�WKLV�PDWWHU���7KLV�DSSURDFK�LV�XQWHQDEOH��,W�LV�QRW�DSSDUHQW�

ZK\�FRQWH[W�VKRXOG�EH�LJQRUHG� DQG�WKH�PDUNHW�EH�GHILQHG�³LQ�D�QRUPDO�SHULRG´ DV�)7,�

DVVHUWV��ZKHQ�WKH�ILUP¶V�FRQGXFW WKDW�LV�WKH�VXEMHFW�RI�DQ�DEXVH�DVVHVVPHQW�RFFXUV�

LQ�D�FULVLV��7KH�FRUUHFW�DSSURDFK�LQ�ERWK�ODZ�DQG�HFRQRPLFV�LV WR�FRQVLGHU�WKH�FRQWH[W�

LQFOXGLQJ�PDUNHW�FLUFXPVWDQFHV�LQ�RUGHU�WR�GHWHUPLQH�PDUNHW�SRZHU�DQG�GRPLQDQFH��

,Q�WKLV�FDVH�WKH�PDUNHW�IRU�PDVNV�LV�GLVUXSWHG DQG�QRW�µRUGLQDU\�WLPHV¶ DV�SXW�IRUZDUG�

LQ�WKH�)7,�DQDO\VLV�

��� %DEHOHJL�DOVR�FRQWHQGV�WKDW�PDUNHW�GHOLQHDWLRQ�LV�HVVHQWLDO LQ�DQ H[FHVVLYH�SULFLQJ�

HQTXLU\��+RZHYHU��WKLV�LV�QRW�WKH�FDVH��0DUNHW�GHOLQHDWLRQ�LV�PHUHO\ D�PHDQV�WR�DQ�

HQG��,W�HVWDEOLVKHV�WKH�PDUNHW�LQ�ZKLFK�WKH�ILUP¶V�PDUNHW�VKDUH�LV�GHWHUPLQHG WR�VHH�

LI�WKH�VHW�WKUHVKROGV�XQGHU�VHFWLRQV���D��DQG��E��IRU�DVVXPHG�GRPLQDQFH�KDYH�EHHQ

�� )7,�5HSRUW��SDUDJUDSK����
�� 0RWWD �����
�� )7,�5HSRUW��SDUDJUDSK����
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PHW�� 0DUNHW� SRZHU� LV� WKH� XOWLPDWH� FRQVLGHUDWLRQ IRU� GRPLQDQFH DQG� VHFWLRQ� ��F���

ZKLFK�LV�UHOHYDQW�LQ�WKLV�FDVH��KDV�PDUNHW�SRZHU DW�LV�FRUH�

��� 7KHURQ�DJUHHV� WKDW�RQH�FDQ� LQIHU�PDUNHW�SRZHU� IURP�FRQGXFW��EXW�VD\V� WKDW� RWKHU�

IDFWRUV PXVW�EH�LQFOXGHG�LQ�WKH�DQDO\VLV�

³>2@Q�D�WKHRUHWLFDO�OHYHO�,�ZRXOG�DJUHH��VR�WKHRUHWLFDOO\�\HV��\RX�FDQ�LQIHU�PDUNHW�

SRZHU� IURP�DQ�DEXVH� WKHUH¶V�QR�GRXEW�DERXW� LW� WKH� WKHRU\� WHOOV� XV� WKDW�DQG�

SRWHQWLDOO\�WKLV�ZRXOG�EH�WKH�FDVH�RQH��FRXOG�EH�RQH�RI�WKDW�FDVHV�ZKHUH�\RX�

FDQ� DFWXDOO\� ORRN� DW� WKH� FRQGXFW�� ,� DJUHH� LQ� SULQFLSOH��%XW� WKDW� XQIRUWXQDWHO\�

OHDGV�RQH�DZD\�IURP�WKH�IDFWV�RI�WKH�FDVH�DQG�VR�,�WKLQN�WKH�FRQGXFW�LV�LPSRUWDQW�

WR�H[DPLQH�DQG�\RX�FDQ�GR� WKDW� ILUVW��EXW� WKHQ�,� WKLQN�\RX�DOVR�QHHG�WR�WKLQN�

DERXW� \RXU� VXSSOLHU� UHVSRQVHV� ZKLFK� PDNHV� \RX� WKLQN� DERXW� WKH� UHOHYDQW�

PDUNHW��6R��,�WKLQN�LW�GRHVQ¶W�PDWWHU�ZKHWKHU�\RX�VWDUW�ZLWK�\RXU�PDUNHW�GHILQLWLRQ�

RU�\RX�VWDUW�ZLWK�H[DPLQLQJ�WKH�FRQGXFW��\RX�VWLOO�KDYH�WR�WKLQN�DERXW�WKHVH�RWKHU�

UHOHYDQW�IDFWRUV��\RX�FDQ¶W�VLPSO\�H[FOXGH�WKHP´�� �HPSKDVLV�DGGHG��

��� 7KHUH�LV�QR�FRPSHOOLQJ�UHDVRQ�WR�HQJDJH�LQ�PDUNHW GHOLQHDWLRQ�LI�RWKHU�PHDQV�H[LVW�

WR�GHWHUPLQH�PDUNHW�SRZHU��5HFHQW�GHYHORSPHQWV�LQ�WKH�OLWHUDWXUH�DQG�FRPSHWLWLRQ�

HFRQRPLFV SUDFWLFH�RIIHU�PHDQV�IRU�PHDVXULQJ�PDUNHW�SRZHU�GLUHFWO\��GLVSHQVLQJ�ZLWK�

WKH�QHHG�IRU�PDUNHW�GHOLQHDWLRQ���

��� 0RUHRYHU�� PDUNHW� GHOLQHDWLRQ� EHFRPHV� SUREOHPDWLF� DQG� LPSUDFWLFDO� LQ� FULVLV�

VLWXDWLRQV�VXFK�DV�&RYLG����LI�WKH�PDUNHW�LQ�TXHVWLRQ�KDV�EHHQ�GLVUXSWHG�RU�GLVWRUWHG�

E\�WKDW�FULVLV��)7,�LWVHOI�VWDWHV�WKDW�WKH�661,3�WHVW�³LV�PDGH�FRPSOH[�E\�WKH�IDFW�WKDW�

SDQLF�EX\LQJ�LQ�WKH�IDFH�RI�WKH�&RYLG����SDQGHPLF�REVFXUHV�WKH�JHQHUDO�IXQFWLRQ�RI�

WKH�VSHFLILF�))3��GXVW�PDVN�´�� ,Q�WKH�FRQWH[W�RI�DEQRUPDO�PDUNHW�FRQGLWLRQV�DPLG�

WKH�&RYLG���� FULVLV� D ILUP¶V�RZQ�FRQGXFW� WKHUHIRUH� LV� WKH�EHVW� DYDLODEOH�SUR[\� IRU�

PDUNHW�SRZHU�LI WKH�PDUNHW�LV�GLVWRUWHG E\�WKH�FULVLV��%DEHOHJL�DGPLWV�WKDW�WKHUH�LV�D�

VXUJH�LQ�WKH�GHPDQG�IRU�PDVNV�GXH�WR�&RYLG�����2WKHU�UHOHYDQW�IDFWRUV�KRZHYHU�QHHG�

WR�EH�FRQVLGHUHG�LQ�WKH�DQDO\VLV�DQG�ZH�VKDOO�FRQVLGHU�)7,¶V�RWKHU�DUJXPHQWV�

��� )7,�DOVR�UDLVHV�WKH�LVVXH�WKDW�WKH�))3��PDVNV�VROG�E\�%DEHOHJL�DUH�QRW�VXLWDEOH�IRU�

PHGLFDO�SXUSRVHV�DQG�WKHUHIRUH�FDQQRW�EH VHHQ�DV�HVVHQWLDO�SURGXFWV�IRU�WKH�SHULRG�

RI�GLVDVWHU LQ�6RXWK�$IULFD��7KLV�KRZHYHU�IURP�DQ�HFRQRPLFV SHUVSHFWLYH�LV�QRW�WKH�

�� 7UDQVFULSW��SDJH������OLQH�����WR�SDJH������OLQH����
�� )RU�H[DPSOH��LQ�WKH�8.��LQ�$UULYD�7KH�6KLUHV�/WG�YV�/RQGRQ�/XWRQ�$LUSRUW�2SHUDWLRQV�/WG��&DVH�1R��
+&��G������� DEXVH�ZDV� IRXQG�ZLWKRXW� D� VSHFLILF�PDUNHW� GHILQLWLRQ� EHLQJ� SURYLGHG�� DV� FRPSHWLWLYH�
FRQFHUQV�H[LVWHG�LUUHVSHFWLYH�RI�WKH�VSHFLILF�PDUNHW�GHILQLWLRQ�
�� )7,�5HSRUW��SDUDJUDSK����
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UHOHYDQW�LVVXH LQ�WKH�FXUUHQW�FRQWH[W� 7KH�UHOHYDQW�TXHVWLRQ�LV�LI�WKH�VXGGHQ�LQFUHDVH�

RU�VXUJH�LQ�WKH�GHPDQG�IRU�))3��PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG� LV�UHODWHG�WR�

&RYLG����� 7KH� FRPPRQ� FDXVH� HYLGHQFH� LV� WKDW� WKH� LQFUHDVHG� GHPDQG IRU� ))3��

PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG�FDQ�EH�GLUHFWO\�DWWULEXWHG�WR�WKH�&RYLG����KHDOWK�

FULVLV��%DEHOHJL�RIIHUV�QR�RWKHU�H[SODQDWLRQ�IRU�WKH�VXGGHQ�LQFUHDVH�RU�VXUJH�LQ�WKH�

GHPDQG�IRU�GXVW�PDVNV�DQG�LQ�IDFW�DGPLWV�WKDW�WKH�LQFUHDVH�LQ�WKH�GHPDQG�IRU�))3��

PDVNV�LV�&RYLG����UHODWHG �DOVR�VHH�SDUDJUDSKV��� DQG�����

��� %DEHOHJL¶V FRQWHQWLRQ WKDW�LWV�PDVNV�RIIHU�QR�� HIIHFWLYH�� SURWHFWLRQ�DJDLQVW�&RYLG���

LV�DOVR�QRW�WKH UHOHYDQW FRQVLGHUDWLRQ�IRU�SXUSRVHV�RI�RXU�GHWHUPLQDWLRQ LQ�WHUPV�RI�

VHFWLRQ���RI�WKH�$FW��'XVW�PDVNV�VXFK�DV�VROG�E\�%DEHOHJL�DV�D�SURGXFW�ERXJKW�E\

FRQVXPHUV DQG FXVWRPHUV�VLQFH�WKH�RXWEUHDN�RI�&RYLG����LQ�'HFHPEHU������LQ�DQ�

DWWHPSW�WR�WU\�DQG�SURWHFW�WKHPVHOYHV�DQG�WR�FRSH�ZLWK�WKH�RXWEUHDN��TXDOLI\�DV�D�JRRG�

WKDW� PD\� EH� FRQVLGHUHG� ZLWKLQ� WKH� FRQWH[W� RI� WKH� &RYLG��� FULVLV� $V� LQGLFDWHG�

%DEHOHJL�RIIHUV�QR�RWKHU�H[SODQDWLRQ�IRU�WKH�VXGGHQ�LQFUHDVH�RU�VXUJH�LQ�WKH�GHPDQG�

IRU�))3��PDVNV�RWKHU�WKDQ�&RYLG�����ZKLFK�FRQILUPV�WKDW�FXVWRPHUV�DQG�FRQVXPHUV�

VDZ�YDOXH�LQ�XVLQJ�GXVW�PDVNV�LQ�WKH�FRQWH[W�RI�&RYLG����

��� :H�FRQFOXGH�WKDW�WKH�FLUFXPVWDQFHV�RI�WKH�&RYLG����FULVLV�FDQ�SURYLGH�WKH�FRQGLWLRQV�

IRU�PDUNHW�SRZHU�WR�EH�FRQIHUUHG�WR ILUPV�WKDW�PD\�QRW�RWKHUZLVH�KDYH�PDUNHW�SRZHU

XQGHU� QRUPDO� FRPSHWLWLYH� FRQGLWLRQV�� )URP�DQ� HFRQRPLFV SHUVSHFWLYH�� GXH� WR� WKH�

FULVLV��WKH�QRUPDO�FRPSHWLWLYH�FRQVWUDLQWV�WKDW�ZRXOG�RWKHUZLVH�FRQVWUDLQ�ILUPV¶ SULFLQJ�

FRQGXFW�PD\�EH�UHPRYHG�OHDGLQJ�WR�DQ�DEQRUPDO�IXQFWLRQLQJ�RI�WKH�PDUNHW�DOORZLQJ�

ILUPV�WR�H[HUFLVH�PDUNHW�SRZHU�DQG�SRWHQWLDO�DEXVH��

��� ,Q�UHODWLRQ� WR�IDFH�PDVNV PRUH�VSHFLILFDOO\�� WKH�RXWEUHDN�RI�&RYLG���� LQ�'HFHPEHU�

�����DQG�LWV�JOREDO�VSUHDG�DQG�UDPLILFDWLRQV� WRJHWKHU�ZLWK�WKH�:+2¶V�GHFODUDWLRQ�RI�

D� 3+(,&� DW� WKH� HQG� RI� -DQXDU\� ���� DQG� RWKHU� HYHQWV�� FRXSOHG� ZLWK� LQFUHDVHG�

LQWHUQDWLRQDO�DQG�ORFDO�GHPDQG�IRU�DOO�W\SHV�RI�IDFH�PDVNV��DQG�VXUJH�EX\LQJ�RI�IDFH�

PDVNV��SURYLGHG FRQGLWLRQV�IRU�SRWHQWLDO�PDUNHW�SRZHU�WKDW�PD\�QRW�RWKHUZLVH�KDYH�

H[LVWHG�XQGHU�QRUPDO�FRPSHWLWLYH�FRQGLWLRQV��

��� &RXQVHO� IRU�%DEHOHJL�DUJXHV� IURP�D�UXOH�RI� ODZ�SHUVSHFWLYH� WKDW�%DEHOHJL� ³D�VPDOO�

ILUP��0U�DQG�0UV�9DQ�1LHNHUN�VLWWLQJ�LQ�WKHLU�OLWWOH�RIILFH�LQ�5RVVO\Q�GHFLGLQJ�WR�LQFUHDVH�

WKHLU�SULFHV��$W�WKH�WLPH�WKDW�WKH\�FRXOGQ¶W�KDYH�JXHVVHG�WKDW�WKH\�ZRXOG�EH�WUHDWHG�

DV� D� GRPLQDQW� ILUP� XQGHU� WKH� &RPSHWLWLRQ� $FW� DW� DOO�´�� 7KLV� LJQRUHV� WKH� PDUNHW�

�� 7UDQVFULSW�SDJH������OLQHV����WR����
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FRQGLWLRQV� ZLWKLQ� WKH� FRQWH[W RI� &RYLG�����:H� KDYH� DQDO\VHG� WKH� FRQVWUXFWLRQ� RI�

VHFWLRQ����VSHFLILFDOO\�VHFWLRQ���F���DQG�VHFWLRQ���RI�WKH�$FW �DV�DPHQGHG��DQG�QRWKLQJ�

LQ�WKH�FRQVWUXFWLRQ�RI�WKRVH�VHFWLRQV H[FOXGHV�D�ILQGLQJ�RI�PDUNHW�SRZHU�XQGHU�PDUNHW�

FRQGLWLRQV�VXFK�DV�WKH�&RYLG����KHDOWK�FULVLV��7KH�FRQWHQWLRQ WKDW�0U�DQG�0UV�9DQ�

1LHNHUN�FRXOG�QRW�KDYH�JXHVVHG�WKDW�%DEHOHJL�ZRXOG�EH�WUHDWHG�DV�D�GRPLQDQW ILUP

FDQQRW�DYDLO�WKHP�DV LJQRUDQFH�RI�WKH�ODZ�LV�QRW�DQ�H[FXVH EXW�PD\�EH�UHOHYDQW�LQ�WKH�

GHWHUPLQDWLRQ�RI�UHPHGLHV��:H�VKDOO�IXUWKHU�GHDO�ZLWK�WKH�DERYHPHQWLRQHG�DUJXPHQW�

RI�FRXQVHO�ZKHQ�ZH�FRQVLGHU�DQ�DSSURSULDWH�UHPHG\��

��� )XUWKHUPRUH��DV�LV�FOHDU�IURP�WKH�DERYH��DV�D�PDWWHU�RI�HFRQRPLFV��LQ�D�FULVLV�SHULRG�

VXFK�DV�&RYLG�����WKH�DFWXDO�FRQGXFW�RI D�ILUP�FDQ�EH�XVHG�DV�D�SUR[\�WR�DVVHVV�LWV�

PDUNHW� SRZHU�� 7KLV� ZLOO� EH� GRQH� EHORZ� E\� KDYLQJ� UHJDUG� WR� WKH� IDFWXDO� HYLGHQFH�

UHODWLQJ� WR� %DEHOHJL¶V� SULFLQJ� FRQGXFW� GXULQJ� WKH� &RPSODLQW� 3HULRG�� DV� ZHOO� DV� D�

FRPSDUDWLYH�SHULRG��

��� %HIRUH� ZH� FRQVLGHU� WKH� IDFWXDO HYLGHQFH UHODWLQJ� WR�PDUNHW� SRZHU� DQG� H[FHVVLYH�

SULFLQJ�� ZH� ILUVW� FRQVLGHU� ZKDW� WKH� DSSURSULDWH� HFRQRPLF� WHVW� LV� IRU� DVVHVVLQJ�

H[FHVVLYH�SULFLQJ�LQ�WLPHV�RI�D�FULVLV VXFK�DV�&RYLG����

(FRQRPLF�WHVW

��� $V� LQGLFDWHG�� WKH� FRQVWUXFWLRQ� RI� VHFWLRQ� ����� GHPDQGV DV� D� ILUVW� VWHS� WKH�

GHWHUPLQDWLRQ�RI�ZKHWKHU�WKH�SULFH�FKDUJHG�E\�WKH�ILUP�LQ�TXHVWLRQ�LV�KLJKHU�WKDQ�D�

µFRPSHWLWLYH�SULFH¶�

��� $V�ZH�KDYH�VWUHVVHG�WKURXJKRXW�WKHVH�UHDVRQV��RQH�PXVW�KDYH�UHJDUG�WR�WKH�SURSHU�

FRQWH[W� LQFOXGLQJ� WKH�HFRQRPLF�FRQGLWLRQV�ZKHQ�DVVHVVLQJ�SULFLQJ�FRQGXFW��$V�ZH�

KDYH�DOVR�QRWHG��LQ�WKH�SUHVHQW�FDVH�LW�LV�FRPPRQ�FDXVH�WKDW�WKH�LQFUHDVH�RU�VXUJH�

H[SHULHQFHG�LQ�WKH�GHPDQG�IRU�IDFH�PDVNV�LV�GLUHFWO\�UHODWHG�WR�&RYLG���� %DEHOHJL�

RIIHUV�QR�RWKHU�H[SODQDWLRQ�IRU�WKH�VXGGHQ�LQFUHDVH�LQ�WKH GHPDQG�IRU�GXVW�PDVNV��

)XUWKHUPRUH�� LW� LV� FRPPRQ�FDXVH� WKDW�%DEHOHJL¶V�SULFLQJ�FRQGXFW� WDNHV�SODFH� LQ�D

FULVLV SHULRG�� )7,� FRQILUPV� WKLV�� ³7KH� VXUJH� SHULRG� LV� DQ� DEQRUPDO� SHULRG ZKHUH�

GHPDQG�ZDV�GULYHQ�E\�SDQLF�EX\LQJ «´�� �HPSKDVLV�DGGHG��

��� :H�VKDOO�QH[W�H[SODLQ�ZKDW�ZH�UHJDUG�DV�WKH�DSSURSULDWH�HFRQRPLF�WHVW�WR�EH�DSSOLHG�

WR�%DEHOHJL¶V�SULFLQJ�FRQGXFW�LQ�WKH�FRQWH[W�RI�WKH�&RYLG����KHDOWK�FULVLV�

�� )7,�5HSRUW��SDUDJUDSK����
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��� ,Q�UHODWLRQ�WR�WKH�FRPSOH[LW\�RI�WKH�DSSURSULDWH�HFRQRPLF�WHVW�WKDW�KDV�WR�EH�DSSOLHG�

WR� H[FHVVLYH� SULFLQJ� DVVHVVPHQWV� LQ� D� FULVLV� VLWXDWLRQ VXFK� DV� &RYLG����� 7KHURQ�

GLVDJUHHV ZLWK�+RGJH����+RGJH�VD\V�WKDW�HFRQRPLFDOO\� LW� LV�D�VLPSOH�WHVW��³WKHUH�LV�

LQGHHG�D�VLPSOH�WHVW�EHFDXVH�RQH�LV�ORRNLQJ�DW�VLWXDWLRQV�ZKHUH�WKH�FRVWV�KDYH�QRW�

FKDQJHG�DQG�\HW�SULFHV�KDYH�LQFUHDVHG´���

��� 7KHURQ�DJUHHV WKDW�³SULFH�JRXJLQJ�PLJKW�EH�D�VSHFLILF�IRUP�H[FHVVLYH�SULFLQJ´��� ,Q�

UHODWLRQ�WR�+RGJH¶V�HYLGHQFH�VKH�DOVR�DJUHHV�WKDW�LQ�³SULFH�JRXJLQJ�WKH�WHVW�EHFRPHV�

YHU\�VLPSOH�DQG�\RX�RQO\�FRPSDUH�WKH�SULFH�DQG�WKH�FRVW�LQ�RUGHU�WR�JHW�D�PDUN�XS��

6R��,�WKLQN�ZKLOH�>+RGJH@�LV�FRUUHFW�LI�\RX�ORRN��LI�\RX�UHDG�WKH�SULFH�JRXJLQJ�UHJXODWLRQV�

LQ�WKH�GLIIHUHQW�VWDWHV�LQ�WKH�86�WKHQ�WKH\�WDON�DERXW�D�VLPSOH�FRPSDULVRQ�EHWZHHQ�

SULFH�DQG�FRVW�EXW� LPSRUWDQWO\� WKHQ� WKH\�DOVR� WDON�DERXW�D�����PDUN�XS ��´��� 6KH�

KRZHYHU�PDLQWDLQHG�³«�>E@XW�LQ�P\�YLHZ��LI�WKLV�LV�D�FDVH�XQGHU�>VHFWLRQ��@�WKHQ�ZH�

FDQ¶W�MXPS�RU�UHSODFH�WKH�UHOHYDQW�IDFWRUV�LQ�>VHFWLRQ��@�ZLWK�D�VLPSOH�WHVW�«´���

��� :H�ILQG�WKDW�LQ�WKH�FRQWH[W�RI�GLVUXSWHG�FRPSHWLWLYH�FRQGLWLRQV�VXFK�DV�WKH�&RYLG���

KHDOWK�FULVLV��WKH�UHOHYDQW�HFRQRPLF�WHVW�IRU�GHWHUPLQLQJ�ZKHWKHU�RU�QRW�D�ILUP¶V�SULFH�

FKDUJHG�LV�H[FHVVLYH� LV�D�UHODWLYHO\�VLPSOH�\HW�LQVWUXFWLYH�HFRQRPLF�WHVW�� ,Q�VXFK�D�

VFHQDULR�RQH�FDQ�GHWHUPLQH�ZKHWKHU�WKH�ILUP¶V�SULFH�RU�PDUNXS�RU�PDUJLQ�LQFUHDVHG

PDWHULDOO\�UHODWLYH�WR�ZKDW�ZDV�SUHYLRXVO\�FKDUJHG RU�DSSOLHG��DQG�LI�VR��ZKHWKHU�WKDW�

LQFUHDVH�LV�MXVWLILHG�E\�DQ\�FRVW�LQFUHDVHV�IURP�D�VXSSOLHU�IXUWKHU�XS�WKH�YDOXH�FKDLQ�

0RWWD�� YHU\�VXFFLQFWO\�H[SODLQV�ZKDW�HYLGHQFH�FDQ�EH�XVHG� LQ�D�FULVLV VLWXDWLRQ WR�

GHWHUPLQH�ZKDW�WKH�FRPSHWLWLYH�SULFH WR�EH�XVHG�LQ�WKH�DVVHVVPHQW LV�� ³>X@VLQJ�WKH�

SUH�FULVLV�SULFH�DV�D�EHQFKPDUN�LV�VHQVLEOH EHFDXVH�GHPDQG�DQG�VXSSO\�FRQGLWLRQV�

DW� WKDW� WLPH�ZHUH�SUHVXPDEO\� ³QRUPDO´ �HPSKDVLV�DGGHG���:H�DJUHH� WKDW� WKLV� LV�D�

VHQVLEOH DSSURDFK�LQ�WKH�FXUUHQW�FRQWH[W�

���� :H�VWUHVV�WKDW�WKH�&$&�LQ�6DVRO �UHIHUHQFLQJ�SDUDJUDSK�������RI�0LWWDO����LQGLFDWHG�

WKDW� H[FHVVLYH� SULFLQJ�PD\� LQYROYH� D� VLPSOH� WHVW� WR� HVWDEOLVK� D� SULPD� IDFLH FDVH��

³/LNHZLVH��ZKHUH�WKH�GRPLQDQW�ILUP�UDLVHV�WKH�QRUPDO�SULFH�IRU�LWV�SURGXFW�VXEVWDQWLDOO\�

ZLWKRXW�DQ\�FRUUHVSRQGLQJ�ULVH� LQ�FRVWV�� WKLV�PD\� LQGLFDWH SULPD�IDFLH WKDW� WKH�QHZ�

�� 7UDQVFULSW��SDJH�����OLQHV���WR�����SDJH�����OLQHV����WR�����SDJH������OLQHV����WR����
�� 7UDQVFULSW��SDJH������OLQHV����WR�����DOVR�VHH�7UDQVFULSW�SDJHV����DQG����
�� 7UDQVFULSW��SDJH������OLQHV���DQG���
�� 7UDQVFULSW��SDJH������OLQHV���WR����
�� 7UDQVFULSW��SDJH������OLQHV����WR�����
�� 0RWWD������
�� 0LWWDO�6WHHO�6RXWK�$IULFD�/LPLWHG�DQG�2WKHUV�Y�+DUPRQ\�*ROG�0LQLQJ�&RPSDQ\�/LPLWHG�DQG�$QRWKHU
����&$&�$SU����>����@�=$&$&�������0D\��������³0LWWDO´��
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SULFH� LV� KLJKHU� WKDQ� HFRQRPLF� YDOXH� ZLWKRXW� WKH� QHHG� WR� TXDQWLI\� WKH� ODWWHU�PRUH�

SUHFLVHO\´ �� �HPSKDVLV� DGGHG���$OWKRXJK� WKH� UHOHYDQW� FRPSDUDWRU� DIWHU� WKH� UHFHQW�

DPHQGPHQWV�WR�VHFWLRQ���RI�WKH�$FW�LV�D�³FRPSHWLWLYH�SULFH´�� DQG�QR�ORQJHU�³HFRQRPLF�

YDOXH´��� WKH�VDPH�SULQFLSOH�DSSOLHV�DV�DUWLFXODWHG�E\�WKH�&$&���

���� $V� LQGLFDWHG�DERYH�� WKH�EDVLF� WHVW� RI� ³ZKHWKHU� WKH�SULFH� FKDUJHG� LV� KLJKHU� WKDQ�D�

FRPSHWLWLYH�SULFH´�LV�ZKHWKHU�WKH�SULFH�H[FHHGV�ZKDW�WKH�ILUP�ZRXOG�KDYH�REWDLQHG�LQ�

WKH�FRXQWHUIDFWXDO�ZRUOG�RI�QRUPDO�DQG�VXIILFLHQWO\�HIIHFWLYH�FRPSHWLWLRQ��7KHUH�LV�QR�

UHDVRQ� LQ� WKLV� FDVH� QRW� WR� DFFHSW� WKDW�%DEHOHJL¶V�SUH�FULVLV� SULFH� �DQG� DVVRFLDWHG�

PDUN�XS� L�H��LWV�SULFH��DQG�PDUN�XS� IRU�PDVNV�LQ�'HFHPEHU������ DUH�VHQVLEOH�DQG�

DSSURSULDWH�EHQFKPDUNV IRU�WKH�FRPSHWLWLYH�SULFH��DQG�PDUN�XS� VLQFH�WKDW SULFH��DQG�

PDUN�XS� ZHUH GHWHUPLQHG� XQGHU� QRUPDO� FRPSHWLWLYH FRQGLWLRQV�� DV� 0RWWD� SXWV� LW�

³GHPDQG� DQG VXSSO\� FRQGLWLRQV� DW� WKDW� WLPH�ZHUH� SUHVXPDEO\� µQRUPDO¶´�� %DEHOHJL�

DGGXFHV� QR� HYLGHQFH� WKDW� QRUPDO� FRPSHWLWLYH� FRQGLWLRQV� LQ� UHODWLRQ� WR� WKH� VDOH�RI�

PDVNV�GLG�QRW�SUHYDLO�LQ 'HFHPEHU�������ZKHQ�LWV�DGPLWWHG�PDUNXS�RQ�PDVNV�ZDV�

DSSUR[LPDWHO\� ����� �VHH� 7DEOH� ��� SDUDJUDSK ���� DV� ZHOO� DV� SDUDJUDSK� �����

EHORZ���7KLV�DSSURDFK�LV�DOVR�FRQVLVWHQW�ZLWK�VHFWLRQ������E��LY��RI�WKH�$FW�WKDW�VWDWHV�

WKDW�WKH�UHVSRQGHQW¶V�SULFHV�IRU�WKH�JRRGV�RU�VHUYLFHV�KLVWRULFDOO\�LV�D�UHOHYDQW�IDFWRU�

WR�FRQVLGHU�

���� 7KH�DSSURDFK�WDNHQ�E\�PDQ\�86$�6WDWHV�WR�SULFH�JRXJLQJ�DOVR�JLYHV�D�UHIHUHQFH�WR�

KRZ�DQG�ZKDW�HYLGHQFH�FDQ�EH�XVHG�WR�DVVHVV�SRWHQWLDO�H[FHVVLYH�SULFLQJ DEXVHV�LQ�

FLUFXPVWDQFHV�VXFK�DV�D�FULVLV��$Q�2(&'�GRFXPHQW�FRQILUPV�WKDW�LQ�D�SHULRG�RI�FULVLV�

RU�GLVDVWHU�WKH�FRPSDUDWLYH�RU�³QRUPDO´�SULFH�IRU�WKH SURGXFW�PD\ EH�GHWHUPLQHG�E\�

KDYLQJ�UHJDUG�WR�WKH�SULFHV�FKDUJHG�IRU�WKH�SURGXFW�LQ�WKH�SHULRG�EHIRUH�WKH�FULVLV�RU�

GLVDVWHU��7KH�2(&'������([FHVVLYH�3ULFLQJ��3ROLF\�5RXQGWDEOHV�� UHSRUW�UHFRUGV�WKH�

DSSURDFK�RI�YDULRXV�6WDWHV�RI WKH�86$�� WR�WKH�HFRQRPLF�WHVW�IRU�SULFH�JRXJLQJ�DV�

³7KH�EDVLF�PHWKRGRORJ\�HPSOR\HG�LV�EDVHG�RQ�D�FRPSDULVRQ�RI�D��ILFWLWLRXV��³QRUPDO´�

SULFH�ZLWK�WKH�SRWHQWLDOO\�H[FHVVLYH�SULFH�LQ�SHULRGV�RI�DEQRUPDO�VXSSO\�GLVUXSWLRQV��

,Q�GHWHUPLQLQJ�WKH�³QRUPDO´�VXSSO\ SULFH�D�YDULHW\�RI�GHILQLWLRQV�DUH�XVHG��:KLOH�VRPH�

86�6WDWHV�GR�QRW�GHILQH�WKH�QRUPDO�SULFH�DW�DOO��RWKHUV�XVH�WKH�DYHUDJH�SULFH�RYHU�D�

�� 0LWWDO��SDUDJUDSK�����
�� 6HFWLRQ������RI�WKH�$FW�
�� $V�SHU�WKH�GHILQLWLRQ�RI�DQ�H[FHVVLYH�SULFH�SULRU�WR�WKH������$PHQGPHQWV�
�� 6HH� DOVR�8QLWHG�%UDQGV�&RPSDQ\� DQG�8QLWHG�%UDQGV�&RQWLQHQWDO�%9� Y�7KH�&RPPLVVLRQ� RI� WKH�
(XURSHDQ�&RPPXQLWLHV >����@���&0/5�����DW�>���@�
�� 7KH�����LV�FRQILUPHG�LQ�%DEHOHJL¶V�$QVZHULQJ�$IILGDYLW��SDUDJUDSK�������
�� 2(&'��������([FHVVLYH 3ULFLQJ��3ROLF\�5RXQGWDEOHV�
KWWSV���ZZZ�RHFG�RUJ�FRPSHWLWLRQ�DEXVH����������SGI DW�SDUDJUDSK�������RQ�SDJH����
�� ,Q�WKH�86$��PDQ\�LQGLYLGXDO�VWDWHV�KDYH�ODZV�WKDW�VSHFLILFDOO\�SURKLELW�µSULFH�JRXJLQJ¶��
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VSHFLILHG� SHULRG� RU� WKH� SULFH� LPPHGLDWHO\� SULRU� WR� WKH� VXSSO\� GLVUXSWLRQ� RU� WKH�

HPHUJHQF\�GHFODUDWLRQ´ �HPSKDVLV�DGGHG���

���� 7KH�IROORZLQJ�H[FHUSW�IURP�WKH�&DOLIRUQLDQ�3HQDO�&RGH�3(1�������LV�LOOXVWUDWLYH�RI�DQ�

HFRQRPLF� WHVW� IRU SULFH�JRXJLQJ�� LW� H[SODLQV�ZKDW�GDWD�DUH� UHTXLUHG� IRU� WKH� SULFLQJ�

DVVHVVPHQW� DV�ZHOO�DV�ZKDW�WKUHVKROG�FRXOG�EH XVHG�WR�DVVHVV�WKH�GLIIHUHQFHV�LQ�

SULFH�

³�E� «�D�SULFH�RI�PRUH�WKDQ����SHUFHQW�JUHDWHU�WKDQ�WKH�SULFH�FKDUJHG E\�WKDW�SHUVRQ�

IRU�WKRVH�JRRGV�RU�VHUYLFHV�LPPHGLDWHO\�SULRU�WR�WKH�SURFODPDWLRQ�RU�GHFODUDWLRQ�

RI�HPHUJHQF\�� +RZHYHU��D�JUHDWHU�SULFH�LQFUHDVH�LV�QRW�XQODZIXO LI�WKDW�SHUVRQ�

FDQ SURYH�WKDW�WKH�LQFUHDVH�LQ�SULFH�ZDV�GLUHFWO\�DWWULEXWDEOH�WR�DGGLWLRQDO�FRVWV�

LPSRVHG�RQ�LW�E\�WKH�VXSSOLHU�RI�WKH�JRRGV��RU�GLUHFWO\�DWWULEXWDEOH�WR�DGGLWLRQDO�

FRVWV� IRU� ODERU�RU�PDWHULDOV XVHG� WR�SURYLGH� WKH�VHUYLFHV��GXULQJ� WKH�VWDWH�RI�

HPHUJHQF\� RU� ORFDO� HPHUJHQF\�� DQG� WKH� SULFH� LV� QR� PRUH� WKDQ� ��� SHUFHQW�

JUHDWHU�� WKDQ� WKH� WRWDO�RI� WKH�FRVW� WR� WKH�VHOOHU� SOXV� WKH�PDUNXS�FXVWRPDULO\�

DSSOLHG�E\�WKH�VHOOHU IRU�WKDW�JRRG�RU�VHUYLFH�LQ�WKH�XVXDO�FRXUVH�RI�EXVLQHVV�

LPPHGLDWHO\�SULRU�WR�WKH�RQVHW�RI�WKH�VWDWH�RI�HPHUJHQF\�RU�ORFDO�HPHUJHQF\�´�

�HPSKDVLV�DGGHG��

���� &RPSHWLWLRQ� DXWKRULWLHV� DUH� DW� WLPHV� RI� FULVLV� DQG� LQVWDQFHV� RI� H[SORLWDWLYH� SULFH�

DEXVH� GXW\�ERXQG�WR�DFW� 7KLV�LQWHUYHQWLRQ�LV�WR�DGGUHVV�PDUNHW�G\VIXQFWLRQ��'XULQJ�

VXFK�PDUNHW�GLVUXSWLRQ ILUPV�ZLWK�VWRFN�RI�JRRGV LQ�KLJK�GHPDQG RU�ZKR�KDYH�WKH�

DELOLW\� WR�SURYLGH�VHUYLFHV� LQ�KLJK�GHPDQG��PD\�EH�FRQIHUUHG PDUNHW�SRZHU�E\�WKH�

PDOIXQFWLRQLQJ� RI� FRPSHWLWLYH� IRUFHV� DQG FDQ� WKHUHIRUH� EHKDYH� DEXVLYHO\�� 7KH�

LQWHUYHQWLRQ�E\�DXWKRULWLHV�LV�WR�UHJXODWH�PDUNHW FRQGXFW�XQWLO�VXFK�WLPH�DV FRPSHWLWLYH

PDUNHW�IRUFHV�UHWXUQ�

���� :KLOVW�)7,�FRQWHQGV�WKDW�PDNLQJ�DVVHVVPHQWV�RI�PDUNHW�SRZHU�DQG�H[FHVV�SURILWV�

EDVHG�RQ�FRVWV�DQG�PDUJLQV�LV�FRPSOH[�DQG�UHTXLUHV�LQWHUURJDWLQJ�UHSODFHPHQW�FRVW�

IRU�DVVHWV�DQG�RWKHU�HFRQRPLF�FRVWV��� WKLV�LJQRUHV�WKH�FXUUHQW�FRQWH[W�DQG�WKH�VLPSOH�

\HW�LQVWUXFWLYH�HFRQRPLF�WHVW�WKDW�FDQ�EH�XWLOLVHG�WR�DVVHVV�FRQGXFW LQ�D�FULVLV�SHULRG�

VXFK�DV�&RYLG�����7KHUH�LV�QR�HYLGHQFH�WKDW�%DEHOHJL¶V�DFWXDO�VXSSOLHU�FRVWV�KDYH�

FKDQJHG�GXULQJ�WKH�&RPSODLQW�3HULRG �GLVFXVVHG�EHORZ��RU WKDW�WKH�SHULRG�SUHFHGLQJ�

�� 0DQ\�VWDWHV�LQ�WKH�86$��LQFOXGLQJ�IRU�H[DPSOH�1HZ�-HUVH\�DQG�2NODKRPD��XVH�WKH�DERYHPHQWLRQHG�
����LQFUHDVH�IURP�SUHYLRXV�SULFHV�DV�WKH�UHOHYDQW�WKUHVKROG��2WKHU�VWDWHV��OLNH�)ORULGD��UHO\�RQ�PRUH�
TXDOLWDWLYH�ODQJXDJH��VXFK�DV�SULFHV�WKDW ³JURVVO\´�H[FHHG�WKH�DYHUDJH�
�� )7,�5HSRUW��SDUDJUDSKV����DQG����
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��

WKH�&RPSODLQW�3HULRG�ZRXOG�QRW� EH�DQ�DSSURSULDWH�EHQFKPDUN IRU� WKH� FRPSHWLWLYH�

SULFH�DQG PDUNXS �DOVR�VHH�SDUDJUDSK���� DERYH��

���� )XUWKHUPRUH��JLYHQ�WKDW�SRWHQWLDO�H[FHVVLYH�SULFLQJ�LQ�SHULRGV�RI�D�FULVLV�RIWHQ�RFFXUV�

DW�D�UHVHOOHU�RU�UHWDLO OHYHO�RI�WKH�YDOXH�FKDLQ��ZKHWKHU�RU�QRW�WKHUH�LV�D�FRVW�MXVWLILFDWLRQ�

IRU�WKH�LQFUHDVH�LQ�WKH�ILUP¶V�SULFH�LV�UHDGLO\�LGHQWLILDEOH�E\�ZKHWKHU�WKH�ILUP¶V�PDUN�

XSV�XQGHU�FRPSHWLWLYH�FRQGLWLRQV�SULRU� WR� WKH�FULVLV� LQFUHDVHG IROORZLQJ WKH�PDUNHW�

GLVUXSWLRQ �L�H��DFWXDO�VXSSOLHU�FRVW�LQFUHDVHV�DUH�WDNHQ�LQWR�DFFRXQW���+RGJH�H[SODLQV�

WKDW�WKH�HFRQRPLF�WHVW�LQ�VXFK�VLWXDWLRQV�³GRHV�WDNH�DFFRXQW�>RI@�SRWHQWLDO�LQFUHDVHV�

LQ�FRVWV�DQG�DV�D�UHVXOW�WKH�WHVW�ORRNV�DW�WKH�VHOOHU
V�PDUN�XS�WKDW�LV�FXVWRPDU\��VLF���

DSSOLHG�IRU�WKDW�JRRG�RU�VHUYLFH�LQ�WKH�XVXDO�FRXUVH�RI�EXVLQHVV�LPPHGLDWHO\�SULRU�WR�

WKH�RQVHW�´��

���� ,Q�WKH�FRQWH[W�RI�DEQRUPDO�PDUNHW�FRQGLWLRQV�VXFK�DV�WKH�&RYLG����KHDOWK�FULVLV WKH�

IROORZLQJ�IDFWRUV� LQ�WHUPV�RI�WKH�VLPSOH�\HW�LQVWUXFWLYH�HFRQRPLF�WHVW DV�RXWOLQHG��DUH�

PRVW�UHOHYDQW�LQ�GHWHUPLQLQJ�ZKHWKHU�RU�QRW�WKH�SULFHV�FKDUJHG�E\�%DEHOHJL�IRU�))3��

PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG�FRXOG�EH�UHJDUGHG�DV�H[FHVVLYH�

������ %DEHOHJL¶V� PDVN� SULFHV� FKDUJHG� WR� FXVWRPHUV� LQ� WKH� &RPSODLQW� 3HULRG��

FRPSDUHG� WR� WKH�SULFHV�FKDUJHG�E\� LW SULRU� WR� WKDW� SHULRG �DV�D�EHQFKPDUN� IRU� WKH�

FRPSHWLWLYH�SULFH��

������ WKH�QXPEHU�DQG�VL]H�RI�%DEHOHJL¶V�SULFH�KLNHV�

������ WKH�OHQJWK�RI�WLPH�WKH�SULFHV�KDYH�EHHQ�FKDUJHG�DW�WKDW�OHYHO�DQG�KRZ�WKH�SULFH�

LQFUHDVHV�UHODWH�WR�FHUWDLQ�&RYLG����HYHQWV�

������ %DEHOHJL¶V�PDUN�XSV�RQ�PDVNV�VROG�LQ�WKH�&RPSODLQW�3HULRG��FRPSDUHG�WR�LWV

PDUN�XSV� SULRU� WR� WKDW� SHULRG� �DV� D� EHQFKPDUN� IRU� WKH� PDUNXS XQGHU� QRUPDO�

FRPSHWLWLYH� FRQGLWLRQV��� ZLWK� VSHFLILF UHJDUG� WR� WKH� PDJQLWXGH� RI� WKH� GLIIHUHQFH�

EHWZHHQ�WKH�PDUN�XSV LQ�WKHVH�SHULRGV�

������ FRVW�LQFUHDVHV�IDFHG�E\�%DEHOHJL�GXULQJ�WKH�UHOHYDQW�SHULRG��VSHFLILFDOO\�DFWXDO�

LQFUHDVHV�LQ�SULFHV�E\�WKH�VXSSOLHUV�RI�WKH�PDVNV�WR�LW��DQG

�� 7UDQVFULSW��SDJH�����OLQHV����WR����
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������ ZKHWKHU�RU�QRW�DQ\�SRWHQWLDO�DGYDQWDJH�E\�%DEHOHJL�LQ�WKH�VDOH�RI�WKH�UHOHYDQW�

SURGXFW� GXULQJ� WKH� UHOHYDQW� SHULRG� LV� GXH� WR� LWV� RZQ� FRPPHUFLDO� HIILFLHQF\� RU�

LQYHVWPHQW�

���� %DEHOHJL�GRHV�QRW�GLVSXWH�WKDW�LWV SULFHV�DQG�PDUN�XSV�DUH�UHOHYDQW�FRQVLGHUDWLRQV LQ�

WHUPV�RI�VHFWLRQ���RI�WKH�$FW���

���� %DEHOHJL KRZHYHU�DUJXHV�WKDW�WZR�IXUWKHU�IDFWRUV�PXVW�EH�FRQVLGHUHG��)LUVW��WKDW�LW GRHV�

QRW� PDQXIDFWXUH� PDVNV� LWVHOI�� EXW� SXUFKDVHV� WKHP� IURP� VXSSOLHUV�� 6HFRQG�� WKDW� FRVW�

LQFUHDVHV�E\�%DEHOHJL¶V�VXSSOLHUV�PXVW�EH�WDNHQ�LQWR�DFFRXQW�� HYHQ�LI�%DEHOHJL�ZDV�QRW�

\HW�PDNLQJ�SXUFKDVHV�DW�WKDW�KLJKHU�SULFH�GXULQJ�WKH�&RPSODLQW�3HULRG��,Q�WKLV�UHJDUG�)7,�

UHIHUV�WR�D�GRFXPHQW�RI�WKH�2(&'�� WKDW�UHIHUV�WR�D������UHSRUW�E\�WKH�86�)7&��VWDWLQJ�

WKDW�VHYHUDO� IDFWRUV�ZHUH�SURSRVHG� WKDW�VKRXOG�EH�FRQVLGHUHG� LI�&RQJUHVV�ZDV� WR�SDVV�

IHGHUDO�SULFH�JRXJLQJ�OHJLVODWLRQ�LQFOXGLQJ�WKDW�³>D@�SULFH�JRXJLQJ�ELOO�DOVR�VKRXOG�DFFRXQW�

IRU�LQFUHDVHG�FRVWV��LQFOXGLQJ�DQWLFLSDWHG�FRVWV��WKDW�EXVLQHVVHV�IDFH�LQ�WKH�PDUNHWSODFH��

(QWHUSULVHV� WKDW�GR�QRW� UHFRYHU� WKHLU�FRVWV�FDQQRW� ORQJ�UHPDLQ� LQ�EXVLQHVV��DQG�H[LWLQJ�

EXVLQHVVHV� ZRXOG� RQO\� H[DFHUEDWH� WKH� VXSSO\� SUREOHP�� )XUWKHUPRUH�� FRVW� LQFUHDVHV�

VKRXOG� QRW� EH� OLPLWHG� WR� KLVWRULF� FRVWV�� EHFDXVH� VXFK� D� OLPLWDWLRQ� FRXOG�PDNH� UHWDLOHUV�

XQDEOH�WR�SXUFKDVH�QHZ�SURGXFW�DW�WKH�KLJKHU�ZKROHVDOH�SULFHV�´�� :H�GHDO�ZLWK�WKLV�LVVXH�

LQ�PRUH GHWDLO�EHORZ DQG�FRQVLGHU�WKH�IDFWV�RI�WKLV�FDVH�

���� %DEHOHJL� DOVR� GRHV� QRW� GLVSXWH� WKDW� LWV� SULFHV� IRU� PDVNV� KLVWRULFDOO\� LV� D� UHOHYDQW�

FRQVLGHUDWLRQ� LQ� WHUPV� RI� VHFWLRQ� �����E��LY� RI� WKH� $FW�� ,W� KRZHYHU� UHSHDWV� WKDW� WKH�

FRQVLGHUDWLRQ�RI�WKH�UHDVRQDEOHQHVV�RI�LWV SULFHV�PXVW�LQFOXGH�DQWLFLSDWHG�KLJKHU�VXSSOLHU

SULFHV IRU�PDVNV��� 2XU�DVVHVVPHQW�VKDOO�LQFOXGH�DQ�DQDO\VLV�RI�%DEHOHJL¶V�VXSSOLHU�SULFH

LQFUHDVHV� DV�ZHOO�DV�WKH�HYLGHQFH�LQ�UHODWLRQ�WR�DQWLFLSDWHG�LQFUHDVHV�

���� ,W� LV�IXUWKHUPRUH�FRPPRQ�FDXVH�EHWZHHQ�WKH�&RPPLVVLRQ�DQG�WKH�5HVSRQGHQW�WKDW�

³WKH�OHQJWK�RI�WLPH�WKH�SULFHV�KDYH�EHHQ�FKDUJHG�DW�WKDW�OHYHO´��VHFWLRQ������G��RI�WKH�$FW��

LV�D�UHOHYDQW�FRQVLGHUDWLRQ� %DEHOHJL�DUJXHV�WKDW� WKH�&RPSODLQW�3HULRG� LQ� WKLV�FDVH� LV�D�

VKRUW�SHULRG��+RZHYHU��WKH�&RPPLVVLRQ�DUJXHV�WKDW�WKLV�SHULRG�LV�VLJQLILFDQW�LQ�WKH�FRQWH[W�

RI�WKH�&RYLG����FULVLV��7KH�&RPSODLQW�3HULRG�LQ�WKLV�FDVH�LV�WKH�SHULRG�IRUP����-DQXDU\�WR�

��0DUFK�������DQG�ZH�VKDOO� EHORZ� LQGLFDWH� KRZ�%DEHOHJL¶V� SULFH� LQFUHDVHV�GXULQJ� WKLV�

�� 5HVSRQGHQW¶V�+HDGV�RI�$UJXPHQW��SDUDJUDSK�����)7,�5HSRUW��SDUDJUDSKV����WR����
�� 2(&'������([FHVVLYH�3ULFLQJ�3ROLF\�5RXQGWDEOHV��
KWWSV���ZZZ�RHFG�RUJ�FRPSHWLWLRQ�DEXVH����������SGI
�� )7,�5HSRUW��SDUDJUDSK����
�� 5HVSRQGHQW¶V�+HDGV�RI�$UJXPHQW��SDUDJUDSK����
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SHULRG�UHODWH�WR�FHUWDLQ�&RYLG����HYHQWV��DV�ZHOO�DV� WR�FRUUHVSRQGHQFH�UHFHLYHG� IURP�D�

FRPSHWLWRU��WKDW�LV� DOVR�D�SRWHQWLDO�VXSSOLHU�RI�PDVNV�WR�%DEHOHJL��

���� %DEHOHJL�IXUWKHU�VXEPLWV�WKDW�ZKDWHYHU�UHOLDQFH�WKH�&RPPLVVLRQ�ZLVKHV�WR�SODFH�RQ�

LQWHUQDWLRQDO�DXWKRULW\�UHJDUGLQJ�SULFH�JRXJLQJ��LW�PXVW�OLYH�ZLWK�WKH�UHFRJQLWLRQ�WKDW�WKH�WHVW�

LV� JHQHUDOO\� H[SUHVVHG� E\� UHIHUHQFH� WR� SULFLQJ� µRYHU� D� VSHFLILHG� SHULRG� RU� WKH� SULFH�

LPPHGLDWHO\�SULRU�WR�WKH�VXSSO\�GLVUXSWLRQ�RU�WKH�HPHUJHQF\�GHFODUDWLRQ¶��,W�VXEPLWV�WKDW�LQ�

WKH�6RXWK�$IULFDQ�FDVH��WKH�0LQLVWHU�VSHFLILFDOO\ HOHFWHG WR�DVVXPH�WKDW� WKH�SULFH� LQ� WKH�

SHULRG�SULRU�WR�WKH�GHFODUDWLRQ�RI�GLVDVWHU��WKUHH�PRQWKV�SULRU�WR���0DUFK�������ZDV�WKH�

QRUPDO�SULFH��,W�DOOHJHV�WKDW�WKH�&RPPLVVLRQ�FDQQRW�JHW�DZD\�IURP�WKH�IDFW�WKDW�WKH�0LQLVWHU�

GLG�QRW�HOHFW�WR�WUHDW�D�SHULRG�IURP����-DQXDU\������DV�D�SHULRG�RI�GLVUXSWLRQ��$V�ZH�KDYH�

LQGLFDWHG�DERYH��ZH�DVVHVV�WKLV�FDVH�RQ�WKH�EDVLV�RI�VHFWLRQ���RI�WKH�$FW�ZLWKRXW�UHJDUG�WR�

WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV� ,W�LV�QRW�RSHQ IRU�%DEHOHJL�WR�UHDFK IRUZDUG�WR�WKH�

&RQVXPHU� 3URWHFWLRQ� 5HJXODWLRQV�� SDVVHG� E\� WKH�0LQLVWHU� DIWHU� WKH� &RPSODLQW� 3HULRG��

KDYLQJ�DUJXHG�WKDW�WKH�&RQVXPHU�3URWHFWLRQ�5HJXODWLRQV�GR�QRW�DSSO\�

���� 8QGHU�D�VHFWLRQ���PDWWHU�GXH�UHJDUG�PXVW�VWLOO�EH�KDG�WR�WKH�SURSHU�FRQWH[W�LQFOXGLQJ�

WKH�HFRQRPLF�FLUFXPVWDQFHV�RU�PDUNHW�FRQGLWLRQV�DQG�WKRVH LQFOXGH�WKH�&RYLG����KHDOWK�

FULVLV��7KHUH�LV�QRWKLQJ�LQ�WKH�IUDPHZRUN�RI�VHFWLRQ������D��WR�VXJJHVW�WKDW�LW�ZRXOG�QRW�ILQG�

DSSOLFDWLRQ�LQ�D�SHULRG�RI�FULVLV��HYHQ�LI�RI�D�VKRUW�GXUDWLRQ��)XUWKHUPRUH��WKH�UHOHYDQW�IDFWRUV�

WR�FRQVLGHU�LQ�WHUPV�RI�WKH�DSSURSULDWH�HFRQRPLF�WHVW�LQ�WKH�FLUFXPVWDQFHV�RI�D�KHDOWK�FULVLV�

VXFK�DV�&RYLG�����DV�RXWOLQHG�DERYH��DUH�FRQWDLQHG�LQ�VHFWLRQ������RI�WKH�$FW��0RUHRYHU��

LQ� WHUPV� RI� WKH� WLPHOLQH� WKDW�ZH� KDYH� SUHVHQWHG�� WKH� HFRQRPLF� HIIHFWV� RI� &RYLG���� RQ�

FHUWDLQ�PDUNHWV�ZHUH LQ�H[LVWHQFH�ZHOO�EHIRUH�WKH�SXEOLFDWLRQ�RI�WKH�&RQVXPHU�3URWHFWLRQ�

5HJXODWLRQV DQG�%DEHOHJL�LQ�IDFW�FRQFHGHV�WKDW�WKH�LQFUHDVH�RU�VXUJH�LQ�WKH�GHPDQG�IRU�

PDVNV� � EHIRUH� WKH� SXEOLFDWLRQ� RI� WKH�&RQVXPHU� 3URWHFWLRQ�5HJXODWLRQV� � LV� UHODWHG� WR�

&RYLG�����$V�ZH�KDYH�VKRZQ��WKH�:+2�GHFODUHG�&RYLG����D�3+(,&�RQ����-DQXDU\�����

DQG�DV ZH�VKDOO�VKRZ�EHORZ��%DEHOHJL�LQFUHDVHG LWV�SULFHV�IRU�IDFH�PDVNV�GUDPDWLFDOO\�WKH�

GD\� DIWHU� WKH� 3+(,&� RQ� ��� -DQXDU\� ������ +RGJH� DFFXUDWHO\� VXPPDULVHV� WKLV� DV� ³WKH�

FRQGLWLRQV�IRU�DQ�HFRQRPLF�DEXVH�FDOOHG�SULRU�WR�WKH�GHFODUDWLRQ�RI�D�VWDWH�RI�HPHUJHQF\�

DQG� LQ� IDFW�FDOOHG� IURP� WKH�HQG�RI� -DQXDU\�ZKLFK�E\�QR�VPDOO� FRLQFLGHQFH� LV�ZKHQ� WKH�

UHVSRQGHQW� VWDUWHG� LQFUHDVLQJ� SULFHV�´�� 3XW� GLIIHUHQWO\�� WKH� &RQVXPHU� 3URWHFWLRQ�

5HJXODWLRQV�DUH�UHVSRQVLYH�WR�DQ�H[LVWLQJ�KHDOWK�FULVLV�VLWXDWLRQ�DQG�KRZ�WR�EHVW�PDQDJH�

WKDW�DQG�GRHV�QRW�FUHDWH�LW��VHH�WLPHOLQH�LQ�SDUDJUDSK �� DERYH��

�� 7UDQVFULSW��SDJH�����OLQHV���WR���
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���� :H� QH[W� FRQVLGHU� LQ� WHUPV� RI� WKH� DSSURSULDWH� HFRQRPLF� WHVW�� WKH� IDFWXDO� HYLGHQFH�

UHODWLQJ�WR�%DEHOHJL¶V�FRQGXFW��7KLV� LQFOXGHV�WKH�VL]H��GXUDWLRQ�DQG�WLPLQJ�RI�%DEHOHJL¶V

SULFH�LQFUHDVHV��DV�ZHOO�DV�%DEHOHJL¶V�PDUN�XSV�DQG�RWKHU�UHOHYDQW�IDFWRUV�LQFOXGLQJ�FRVW�

LQFUHDVHV�IDFHG�E\�%DEHOHJL�GXULQJ�WKH�UHOHYDQW�SHULRG�

)DFWXDO�HYLGHQFH�UHODWLQJ�WR�PDUNHW�SRZHU�DQG�H[FHVVLYH�SULFLQJ

%DEHOHJL¶V�LQFUHDVHV LQ�SULFH�DQG�PDUN�XSV

���� $FFRUGLQJ�WR�WKH�&RPPLVVLRQ��%DEHOHJL¶V�SULFHV�IRU�))3��PDVNV�LQFUHDVHG�E\������

IURP�WKH�SULFH�FKDUJHG�RQ���'HFHPEHU�������SULRU�WR�WKH�&RPSODLQW�3HULRG��WR�WKH�SULFH�

FKDUJHG� RQ� �� 0DUFK� ����� �WKH� ODVW� GD\� RI� WKH� &RPSODLQW� 3HULRG��� 7KH� &RPPLVVLRQ¶V�

FDOFXODWLRQ�RI�%DEHOHJL¶V�SULFH�LQFUHDVHV DUH�FRQWDLQHG LQ�7DEOH���EHORZ�

7DEOH�� &RPPLVVLRQ¶V�FDOFXODWLRQ�RI�%DEHOHJL¶V�SULFH�LQFUHDVHV�RQ�))3��PDVNV�

�'HFHPEHU������± 0DUFK������

'DWH 6HOOLQJ�SULFH�ER[�
�5
�

3HUFHQWDJH�SULFH�LQFUHDVH
�UHODWLYH�GLIIHUHQFH�����

&XPXODWLYH�SULFH�

LQFUHDVH����

��'HF ����� � �

���-DQ ����� ����� ��

��)HE ����� ����� ��

���)HE ������ ������ ���

��0DU ������ ����� ���

���0DU ������ ����� ���

���� )7,� FRQFHGHV� WKDW� WKHUH� LV� LQGHHG� D� ODUJH� LQFUHDVH� LQ� %DEHOHJL¶V� SULFHV� IRU� ))3��

PDVNV���

���� 7KH�&RPPLVVLRQ�IXUWKHU�VXEPLWV� WKDW�%DEHOHJL� LQGHSHQGHQWO\� LQFUHDVHG� LWV PDUN�XS�

HDUQHG�RQ�))3��PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG�E\�HIIHFWLQJ�PDWHULDO�LQFUHDVHV�WR�LWV�

�� )7,�5HSRUW��SDUDJUDSK����
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SULFH�� ,W� IXUWKHUPRUH�VXEPLWV�WKDW� WKLV�FRQGXFW�FRQWLQXHG�XQWLO� LWV�DFWXDO�FRVWV� LQFUHDVHG�

ZLWK�WKH�VXSSO\�RI�PDVNV�UHFHLYHG�RQ����0DUFK������

���� 7KH�&RPPLVVLRQ� EDVHG�RQ�LQIRUPDWLRQ�VXSSOLHG�E\�%DEHOHJL� FDOFXODWHG�LWV�PDUN�XSV�

RQ�))3��PDVNV�DV�IROORZV���

7DEOH�� &RPPLVVLRQ¶V�FDOFXODWLRQ�RI�%DEHOHJL¶V�PDUN�XSV�LQ�WKH�SHULRG���

'HFHPEHU������WR�0DUFK�����

���� :H�QH[W�FRQVLGHU�WKH�VXFFHVVLYH�LQFUHDVHV�DQG�WKH�VL]H�RI�WKH�LQFUHDVHV�LQ�%DEHOHJL¶V�

SULFHV�DQG�PDUN�XSV� DQG�FRQWH[WXDOLVH�WKDW�LQ�UHODWLRQ�WR�FHUWDLQ�&RYLG����HYHQWV� DV�ZHOO�

DV� FRUUHVSRQGHQFH� UHFHLYHG� IURP� ZKDW� )7,� UHIHUV� WR� DV� RQH� RI� %DEHOHJL¶V� ³PDLQ´�

FRPSHWLWRUV��'URPH[��� ZKR� LV�DOVR�D�SRWHQWLDO� VXSSOLHU� WR�%DEHOHJL �EXW� GLG�QRW� LQ� IDFW�

VXSSO\�%DEHOHJL�GXULQJ�WKH�&RPSODLQW�3HULRG��DV�VKDOO�EH�VHHQ EHORZ��

������ 2Q� ��� 'HFHPEHU� ����� �EHIRUH� &RYLG���� LV� GHFODUHG� D� 3+(,&� %DEHOHJL�

FKDUJHV�5�����SHU�IDFH�PDVN��LWV�PDUN�XS�RQ�PDVNV�LV������� $V�ZH�KDYH�H[SODLQHG�

DERYH�� WKLV� LV� LQ� WKLV�FDVH� WKH�DSSURSULDWH�EHQFKPDUN�IRU� WKH�FRPSHWLWLYH�SULFH�DQG

PDUN�XS�XQGHU�QRUPDO�FRPSHWLWLYH�FRQGLWLRQV�

������ %DEHOHJL¶V�ILUVW�VLJQLILFDQW�SULFH�LQFUHDVH LV�RQ����-DQXDU\�������WKH�GD\�DIWHU�

WKH�:+2�GHFODUHV�&RYLG����D�3+(,&��ZKHQ %DEHOHJL�LQFUHDVHV�LWV�SULFH�WR�5�����SHU�

�� )RXQGLQJ�$IILGDYLW��SDUDJUDSK����
�� 7KH�����LV�FRQILUPHG�LQ�%DEHOHJL¶V�$QVZHULQJ $IILGDYLW��SDUDJUDSK�������
�� 7KH�:+2�GHFODUHV�&RYLG����D�3+(,&�RQ����-DQXDU\������
�� 6RXWK�$IULFD�DQQRXQFHV�LWV�ILUVW�&RYLG����FDVH�
�� 7KH�'LVDVWHU�0DQDJHPHQW�5HJXODWLRQV�DUH�SXEOLVKHG�
�� )7,�5HSRUW��SDUDJUDSK����
�� 7KH�����LV�FRQILUPHG�LQ�%DEHOHJL¶V�$QVZHULQJ�$IILGDYLW��SDUDJUDSK�������

&RVW�
ER[

&RVW�PDVN 6HOOLQJ�ER[ 6HOOLQJ�PDVN 3URILW�
�5�

*3
���

0DUN�
XS�
���

��'HF ����� ���� ����� ���� ���� ����� ����

���-DQ�� ����� ���� ����� ���� ����� ����� ���

��)HE ����� ���� ����� ���� ����� ����� ���
���)HE ����� ���� ������ ����� ������ ����� ���

��0DU�� ����� ���� ������ ����� ������ ����� ����
���0DU�� ������ ����� ������ ����� ������ ����� ��
���0DU ������ ����� ������ ����� ������ ����� ��
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PDVN��LWV�PDUN�XS�LQFUHDVHV�WR�������%DEHOHJL� DW�WKLV�WLPH� LV�QRW�VXEMHFWHG�WR�DQ\�

DFWXDO�LQFUHDVH�LQ�VXSSOLHU�FRVW�

������ 2Q� WKH�VDPH�GD\� ���-DQXDU\������ %DEHOHJL� UHFHLYHV�FRPPXQLFDWLRQ� IURP�

'URPH[ VWDWLQJ� LQWHU� DOLD ³>G@XH� WR� WKH� &RURQDYLUXV� FULVLV�� WKH� JOREDO� GHPDQG IRU�

DSSURYHG�GLVSRVDEOH�PDVNV�KDV�GUDVWLFDOO\�LQFUHDVHG DQG� @

RXU GXVW�PDVN� UDQJH´�� �HPSKDVLV� DGGHG��� 7KLV� FRPPXQLFDWLRQ� WKXV FRQILUPV� WKDW�

WKHUH�DUH�VXSSO\�GLVUXSWLRQV�H[SHULHQFHG�LQ�6RXWK�$IULFD�LQ�WKH�VDOH�RI�GXVW�PDVNV�DW�

WKH� HQG� RI� -DQXDU\� ���� DQG� WKDW� LW� LV� GXH� WR� &RYLG���� 7KLV� GLVUXSWLRQ� SURYLGHV

%DEHOHJL WKH�RSSRUWXQLW\�WR�H[SORLW�WKDW�VLWXDWLRQ�E\ VLJQLILFDQWO\� LQFUHDVLQJ�LWV�SULFH��

7KXV��FRQGLWLRQV�DOUHDG\�H[LVW�RQ����-DQXDU\������IRU�H[SORLWLQJ�WKH�VDOH�RI�GXVW�IDFH�

PDVNV DQG�%DEHOHJL¶V FRQGXFW�LV�FRQVLVWHQW�ZLWK�VXFK�EHKDYLRXU�ZKHQ�LW�VLJQLILFDQWO\�

LQFUHDVHV�LWV�SULFH�RQ����-DQXDU\������

������ 2Q�� )HEUXDU\������ %DEHOHJL�UHFHLYHV�D�IXUWKHU�OHWWHU�IURP�'URPH[�LQGLFDWLQJ�

LQWHU�DOLD ³RXU�GLVSRVDEOH�PDVNV�>������������������@´�DQG�³>> @

XQWLO�WKH�VLWXDWLRQ�LV�EDFN WR�QRUPDO´���

������ %DEHOHJL¶V�SULFH� LQFUHDVHV�JHW�SURJUHVVLYHO\�EROGHU� LQ�)HEUXDU\������ 2Q����

)HEUXDU\ ������%DEHOHJL�DJDLQ�LQFUHDVHV�LWV�SULFH�± WKLV�WLPH�WR�5������SHU�PDVN��WKLV�

LQFUHDVHV�LWV�PDUN�XS�WR �������%DEHOHJL� DW�WKLV�WLPH� LV�QRW�VXEMHFWHG�WR�DQ\�DFWXDO�

LQFUHDVH�LQ�VXSSOLHU�FRVW�

������ 2Q�WKH�GD\�WKDW�6RXWK�$IULFD�DQQRXQFHV�LWV�ILUVW�&RYLG����FDVH����0DUFK�������

%DEHOHJL�DJDLQ�UDLVHV�LWV�SULFH�± WKLV�WLPH�WR�5������SHU�PDVN��WKLV�LQFUHDVHV�LWV PDUN�

XS�WR���������%DEHOHJL� DW�WKLV�WLPH� LV�QRW�VXEMHFWHG�WR�DQ\�DFWXDO�LQFUHDVH�LQ�VXSSOLHU�

FRVW�

������ 2Q��� 0DUFK������ %DEHOHJL�DJDLQ� LQFUHDVHV� LWV�SULFH� WR�5������SHU�PDVN��

+RZHYHU��WKH�HYLGHQFH�VKRZV�WKDW�RQ�WKH�VDPH�GD\�LW�SODFHV�DQ�RUGHU�IRU�))3��PDVNV�

ZLWK�6LFXUR�DQG�LV�TXRWHG�DQ�LQFUHDVHG�VXSSOLHU�SULFH IRU�))3��PDVNV��,W�UHFHLYHV�LWV�

RUGHU�RI�PDVNV�IURP�6LFXUR�WKH�QH[W�GD\�����0DUFK������ %DEHOHJL¶V�PDUN�XS�UHWXUQV�

WR�³QRUPDO´�OHYHOV��VOLJKWO\�DERYH�WKH�'HFHPEHU������OHYHO�

���� 0DQ\�RI�WKH�IDFWV�UHODWLQJ�WR�%DEHOHJL¶V�SULFLQJ�DQG�PDUN�XSV�DUH�FRPPRQ�FDXVH��:H

QH[W�FRQVLGHU�%DEHOHJL¶V�DGPLVVLRQ�RI�IDFWV LQ�LWV�$QVZHULQJ�$IILGDYLW�

�� 6HH�$SSHQGL[���WR�)7,�5HSRUW�
�� 6HH�$SSHQGL[���WR�)7,�5HSRUW�
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$GPLWWHG�IDFWV

���� ,Q�UHODWLRQ� WR� WKH� LQFUHDVHV� LQ�%DEHOHJL¶V�PDUN�XSV�� WKH�&RPPLVVLRQ� LQ LWV�)RXQGLQJ�

$IILGDYLW�VWDWHV�WKDW�LQ�WKH�&RPSODLQW�3HULRG��%DEHOHJL¶V�DYHUDJH�PDUN�XS�IRU�PDVNV�ZDV�

LQ�H[FHVV�RI�������,W�DOVR�VD\V�WKDW�%DEHOHJL¶V�PDUN�XS�GURSSHG WR�����IURP����0DUFK�

������ZKHQ�LWV�VXSSOLHU��6LFXUR��LQFUHDVHG�LWV�SULFH��DQG�UHPDLQHG�DW�WKDW�OHYHO��DV�RI����

0DUFK����������

���� %DEHOHJL�LQ�LWV�$QVZHULQJ�$IILGDYLW�GRHV�QRW�GLVSXWH�LWV VLJQLILFDQW�SULFH�LQFUHDVHV�IRU�

PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG�DQG�LWV LQFUHDVHV�LQ�PDUN�XSV����

������ ,W�FDWHJRULFDOO\ DFFHSWV�WKDW�WKH�&RPPLVVLRQ¶V�FDOFXODWLRQV�RI�LWV�DYHUDJH�PDUN�

XS�IRU�PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG�LV FRUUHFW� ³)RU�SXUSRVHV�RI�WKLV�DQVZHU��,�

VKDOO�DFFHSW�DV�FRUUHFW�WKH�&RPPLVVLRQ¶V�FDOFXODWLRQV�RI�%DEHOHJL¶V�DYHUDJH�PDUN�XS�

IRU�PDVNV�EHWZHHQ����-DQXDU\�DQG���0DUFK������DV�EHLQJ�µLQ�H[FHVV�RI�����¶´ ���

�HPSKDVLV�DGGHG��

������ ,W�IXUWKHUPRUH�DFFHSWV�DV�FRUUHFW�WKH�&RPPLVVLRQ¶V�FDOFXODWLRQ�RI�LWV PDUN�XS�

IURP����0DUFK�������³)RU�SXUSRVHV�RI�WKLV�DQVZHU��,�VKDOO�DOVR�DFFHSW�DV�FRUUHFW�WKH�

&RPPLVVLRQ¶V�DOOHJDWLRQ�WKDW�%DEHOHJL�HPSOR\HG�D�PDUN�XS�RI�����VLQFH����0DUFK�

�����´ ��� �HPSKDVLV�DGGHG��

������ ,W�DOVR�DGPLWV�WKDW�LWV�PDUJLQ�GHPDQGHG�IURP����0DUFK������LV�FRPSDUDEOH�WR�

WKH�PDUJLQ�GHPDQGHG�LQ�'HFHPEHU�������EHIRUH�&RYLG�������

���� 7KH�DERYH�DGPLVVLRQV�FRQILUP�WKH�VXFFHVVLYH�DQG�VWDUN�LQFUHDVHV�E\�%DEHOHJL�LQ�ERWK�

LWV�SULFHV DQG�PDUN�XSV�IRU�PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG�

���� (YHQ�RQ�)7,¶V� YHUVLRQ�RI�PDUN�XSV� LQ� LWV�5HSRUW EDVHG�RQ�ZHLJKWHG�DYHUDJH�VDOHV�

SULFHV��%DEHOHJL¶V�PDUN�XSV��� RQ�PDVNV�LQFUHDVH�IURP�����LQ�-DQXDU\������WR�D������

PDUN�XS GXULQJ�WKH�&RPSODLQW�3HULRG��D�VWDUN�PRUH�WKDQ�WKLUWHHQ�IROG LQFUHDVH����

��� )RXQGLQJ�$IILGDYLW��SDUDJUDSK����
��� $QVZHULQJ�$IILGDYLW��SDUDJUDSK����
��� $QVZHULQJ�$IILGDYLW��SDUDJUDSK������
��� $QVZHULQJ�$IILGDYLW��SDUDJUDSK������
��� $QVZHULQJ�$IILGDYLW��SDUDJUDSK������
��� :HLJKWHG�DYHUDJH�IRU�HDFK�SHULRG�
��� )7,�5HSRUW��SDUDJUDSK�����7DEOH���
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���� +RZHYHU��ZH�QRWH�WKDW�)7,¶V�FDOFXODWLRQ�EDVHG�RQ�ZHLJKWHG�DYHUDJHV�RI�DOO�%DEHOHJL¶V�

VDOHV�GLVWRUWV�DQG�XQGHUVFRUHV %DEHOHJL¶V�PDUN�XSV WR LWV�H[WHUQDO�FXVWRPHUV GXULQJ�WKH�

&RPSODLQW�3HULRG���� 7KH�UHDVRQ�IRU�WKLV�LV�WKDW�UHODWLYHO\�ODUJH�YROXPHV�RI�VDOHV�DUH�PDGH�

LQ�)HEUXDU\������WR�VLVWHU�FRPSDQ\�GHSRWV��QDPHO\�%HOHJL��VHH�SDUDJUDSK��� DERYH� DW�D�

ORZHU�PDUN�XS�WKDQ�RQ H[WHUQDO�FXVWRPHU�VDOHV��%DEHOHJL�VXSSOLHV�PDVNV�WR�%HOHJL�IRU�RQ�

VDOH� WR�FOLHQWV� )7,¶V�DQDO\VLV� WKXV�GLVWRUWV WKH�SLFWXUH�RI� WKH� WUXH�PDUN�XSV�RQ�VDOHV� WR�

H[WHUQDO� FXVWRPHUV� L�H� FXVWRPHUV� QRW� DIILOLDWHG� WR�%DEHOHJL�� ,I� WKHVH� WUDQVIHU� VDOHV� DUH�

H[FOXGHG�IURP�WKH DQDO\VLV�RI�ZHLJKWHG�DYHUDJH�SULFHV�DQG�FRVWV��WKH�ZHLJKWHG�DYHUDJH�

PDUN�XS�FKDUJHG�E\�%DEHOHJL�LV�PRUH�WKDQ����� IRU�WKH�&RPSODLQW�3HULRG����

���� )7,¶V DVVHUWLRQ� WKDW� WKH� FRUUHFW� DSSURDFK� WR� WKH� DVVHVVPHQW� LV� WR� WDNH� D�ZHLJKWHG�

DYHUDJH�RI�WKH�&RPSODLQW�3HULRG�DV�ZHOO�DV�WKH�PRQWKV�DURXQG�LW��L�H��WKH�IXOO�SHULRG�IURP�

��-DQXDU\� WR����0DUFK����� � ZKLFK�DUH�QRW�VXEMHFW� WR� WKH�FRPSODLQW � GRHV�QRW� SDVV�

PXVWHU��2Q�WKLV�EDVLV� )7,�VXEPLWV WKDW�%DEHOHJL¶V�PDUN�XSV�ZHUH�LQ�WKH�UHJLRQ�RI��������

7KLV�DSSURDFK�WR�WKH�DQDO\VLV�KRZHYHU�PLVVHV�WKH�SRLQW�DERXW�%DEHOHJL¶V�VLJQLILFDQW�SULFH�

LQFUHDVHV� IURP����-DQXDU\����� �FRLQFLGLQJ�ZLWK� WKH�3+(,&�GHFODUDWLRQ RI����-DQXDU\�

����� DV�D�UHVXOW�RI�&RYLG�����:H�KLJKOLJKW�WKDW�)7,¶V�DQDO\VLV�LV�SDUWLFXODUO\�XQKHOSIXO�VLQFH�

WKH�LQFUHDVHG�SULFLQJ DV�D�UHVXOW�RI�&RYLG����ZDV�HIIHFWHG�E\�%DEHOHJL�RQ����-DQXDU\�������

WKH�GD\�DIWHU� WKH�:+2�GHFODUHG�&RYLG����D�3+(,&��7KH�SHULRG�SULRU� WR� WKH�&RPSODLQW�

3HULRG DQG�WKH�SHULRG�WKHUHDIWHU��DV�SHU�WKH�FRUUHFW�HFRQRPLF�WHVW LQ�WKH�FRQWH[W�RI�D�FULVLV�

VXFK�DV�&RYLG�����VHUYH�DV�DSSURSULDWH�FRPSDUDWRUV RQ�PDUN�XSV�DQG�FDQQRW�EH�XVHG�WR�

GLOXWH�WKH�PDUN�XSV GXULQJ�WKH�&RPSODLQW 3HULRG�

���� )XUWKHUPRUH��ZKHQ�%DEHOHJL¶V�FRQGXFW�LV�FRQVLGHUHG�LQ�WKH�SURSHU�FRQWH[W�L�H��WDNLQJ�

DGYDQWDJH�RI�D�FULVLV�SHULRG� ZKHQ�FXVWRPHUV�DQG�FRQVXPHUV�DUH�DW�WKHLU�PRVW�YXOQHUDEOH��

WR�PDVVLYHO\� LQFUHDVH� LWV�SULFHV�DQG�PDUN�XSV� IRU�PDVNV�� WKH�FRQGXFW� LV�GXUDEOH� LQ� WKH�

VHQVH�WKDW�LW�HIIHFWHG�WUDQVDFWLRQV�DW�WKRVH�KLJK�SULFHV�IURP����-DQXDU\�WR���0DUFK������

�VHH�7DEOHV���DQG���DERYH���

���� :H�QH[W�FRQVLGHU�WKH�HYLGHQFH�LQ�UHODWLRQ�WR�%DEHOHJL¶V�GHIHQFH�RI�DQWLFLSDWHG�VXSSOLHU�

SULFH�LQFUHDVHV�

$OOHJHG�DQWLFLSDWHG�LQFUHDVHV LQ�VXSSOLHUV¶�SULFHV

��� %DEHOHJL�VROG�����ER[HV�RI����SLHFH�))3��PDVNV�IURP���-DQDXU\�WR���0DUFK�������LQFOXVLYH���2I�
WKHVH�VDOHV����ER[HV�ZHUH�WR�H[WHUQDO�FXVWRPHUV�
��� &RPPLVVLRQ¶V�6XSSOHPHQWDU\�(FRQRPLF�6XEPLVVLRQ��SDUDJUDSK����7DEOH���
��� )7,�5HSRUW��SDUDJUDSK����
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���� 7KH�HFRQRPLF�WHVW�IRU�SRWHQWLDO�H[SORLWDWLYH�SULFLQJ�EHKDYLRXU LQ�WKH�FRQWH[W�RI�D�FULVLV�

VXFK� DV� &RYLG���� LQFOXGHV� WKH� DVVHVVPHQW� RI� ZKHWKHU� D� PDWHULDO� SULFH� LQFUHDVH� LV�

VXEVWDQWLDWHG�E\�D�FRUUHVSRQGLQJ LQFUHDVH�LQ�FRVW�

���� %DEHOHJL�DGPLWV�WKDW�LW�LQFUHDVHG�LWV�SULFHV�IRU�PDVNV�WR�LWV�FXVWRPHUV�IURP����-DQXDU\�

�����DQG WKDW�LWV�VXSSOLHU�RI�PDVNV��6LFXUR��GLG�QRW�HIIHFW�DQ\�DFWXDO�SULFH�LQFUHDVH�EHIRUH�

��� 0DUFK� ������ 7KH� &RPPLVVLRQ¶V� LQYHVWLJDWLRQ� FRQILUPV� WKDW� %DEHOHJL¶V� VXSSOLHU� RI�

PDVNV�LQ�WKH�UHOHYDQW�SHULRG��6LFXUR� LQ�IDFW�RQO\�LQFUHDVHG�LWV�SULFHV�RQ����0DUFK�������

%DEHOHJL�KRZHYHU� GHVSLWH�QRW�EHLQJ�VXEMHFWHG�WR�DQ\�DFWXDO�VXSSOLHU�FRVW�LQFUHDVH�EHIRUH�

��� 0DUFK� ������ EHJDQ� WR� LQFUHDVH� LWV� VHOOLQJ� SULFH� RI� ))3�� PDVNV� VXFFHVVLYHO\� DQG�

GUDVWLFDOO\�IURP����-DQXDU\���������

���� %DEHOHJL� JLYHV� WKH�IROORZLQJ�UHDVRQ�IRU� LWV�SULFH� LQFUHDVHV� WR� LWV�FXVWRPHUV�SULRU� WR�

DFWXDO�SULFH�LQFUHDVHV�IURP�LWV�VXSSOLHU��³%DEHOHJL�KDG�UHFHLYHG�QRWLFH�RI�WKH� LPSHQGLQJ

SULFH�LQFUHDVHV�RI�LWV�VXSSOLHU��DQG�DGMXVWHG�LWV�VHOOLQJ�SULFHV�WR�HQVXUH�WKDW�LW�ZRXOG�EH�DEOH�

WR�UHSOHQLVK�VWRFN�DW�WKH�VLJQLILFDQWO\�KLJKHU�SULFHV�WKDW�ZH�NQHZ�ZHUH�GXH�WR�EH�LPSRVHG�

LQ�UHVSHFW�RI�IXUWKHU�SXUFKDVHV´��� �HPSKDVLV�DGGHG��

$VVHVVPHQW

���� $V�LQGLFDWHG��LW�LV�FRPPRQ�FDXVH�WKDW�%DEHOHJL�IDFHG�QR�DFWXDO�LQFUHDVH�LQ�LWV�FRVWV�WR�

SURFXUH�))3��PDVNV�IURP�LWV�VXSSOLHU�GXULQJ�WKH�&RPSODLQW 3HULRG�DQG�SULRU�WR����0DUFK�

������)7,�FRQILUPV�WKDW�DQ�LQYRLFH�IURP�6LFXUR�LQGLFDWHV�WKDW�RQ���'HFHPEHU�������))3��

GXVW�PDVNV�ZHUH�TXRWHG�DW�5�����SHU�PDVN��5����� IRU�D�ER[�RI��� PDVNV����� 3ULFHV�DUH�

RQO\�DJDLQ�TXRWHG�E\�6LFXUR�RQ����DQG����0DUFK�������ZKHUH� LQYRLFHV�VKRZ�D�TXRWHG�

SULFH�RI�5������SHU�PDVN��5������ IRU�D�ER[�RI��� PDVNV����� :H�DOVR�QRWH�WKDW�%DEHOHJL�

RQ����0DUFK������VROG�VWRFN�DW�5�������D�ER[�IURP�VWRFN�WKDW�LW�KDG�VWLOO SXUFKDVHG�DW�WKH�

XVXDO�VXSSOLHU�SULFH�RI�5������D�ER[�

���� )XUWKHUPRUH��%DEHOHJL�WHQGHUV�QR�HYLGHQFH�RI�DQ\�DFWXDO�SULFH�LQFUHDVHV�HIIHFWHG�E\�

DQ\� RWKHU� VXSSOLHU� WKDQ� 6LFXUR��:KLOH� WKH� )7,� 5HSRUW� PHQWLRQV� WKDW� DQRWKHU� VXSSOLHU��

'URPH[��DV�ZH�KDYH�DOUHDG\�LQGLFDWHG� DFFRUGLQJ�WR�)7,� D�³PDMRU´ FRPSHWLWRU�RI�%DEHOHJL

DQG�D�SRWHQWLDO�VXSSOLHU�����LQWHQGHG�LQFUHDVLQJ�LWV�SULFH��QR�HYLGHQFH�LV�SUHVHQWHG�VKRZLQJ�

WKDW�DQ\�))3��PDVNV�ZHUH�VRXUFHG�IURP�'URPH[�DW�DQ\�LQFUHDVHG�SULFH�RU�DW�DOO��

��� )RXQGLQJ�$IILGDYLW��SDUDJUDSK����
��� $QVZHULQJ�$IILGDYLW��SDUDJUDSK������
��� /HWWHU�IURP�%DEHOHJL�WR�WKH�&RPPLVVLRQ�GDWHG����0DUFK�������5HFRUG�SDJH����
��� /HWWHU IURP�%DEHOHJL�WR�WKH�&RPPLVVLRQ�GDWHG����0DUFK�������5HFRUG�SDJH����
��� )7,�5HSRUW��SDUDJUDSK����
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���� ,W� LV� LPSRUWDQW� LQ� WKLV� DVVHVVPHQW� WR� FRQVLGHU� WKH� QXPEHU� DQG� WKH� OHYHO� RI� SULFH�

LQFUHDVHV�E\�%DEHOHJL RYHU�WKH�&RPSODLQW�3HULRG��:H�KDYH�VKRZQ�WKHVH�ILJXUHV DERYH��

7KH�ILUVW�LVVXH�WR�QRWH�LV�WKDW�%DEHOHJL�LPSRVHV VXFFHVVLYH�SULFH�LQFUHDVHV��DQG�VHFRQG�

WKDW� WKH�SULFH�LQFUHDVHV�DUH KXJH��VWDUWLQJ�IURP�D�SULFH�RI�5����� IRU�D�ER[�RI����))3��

PDVNV��WKH�SULFH�RQ���'HFHPEHU�������WR�5������ IRU�WKH�VDPH�ER[�RI����))3��PDVNV�

�WKH�SULFH�RQ���0DUFK������� ,I�%DEHOHJL¶V�SULFH�LQFUHDVH�ZDV�PRWLYDWHG�E\�DQ�DQWLFLSDWHG�

VXSSOLHU�SULFH�LQFUHDVH� DV�DOOHJHG�LQ�LWV�OHWWHU�RI����0DUFK������WR�WKH�&RPPLVVLRQ��RQH�

ZRXOG�H[SHFW D�VLQJOH�SULFH�LQFUHDVH�WR�EH�HIIHFWHG��,Q�FRQWUDVW��DQG�LQH[SOLFDEO\��D�QXPEHU�

RI�VLJQLILFDQW�SULFH�LQFUHDVHV�ZHUH�HIIHFWHG�EHIRUH�WKH�DFWXDO�LQFUHDVH�LQ�VXSSOLHU�FRVWV�RQ�

���0DUFK������ %DEHOHJL�LQ�LWV�OHWWHU�RI����0DUFK������WR�WKH�&RPPLVVLRQ�VWDWHV�³>O@DWHU�

GXULQJ�)HEUXDU\������ WKH�VXSSOLHU LQGLFDWHG� WKDW� WKH�SULFH�SHU�PDVN�ZRXOG� LQFUHDVH� WR�

DSSUR[LPDWHO\�GRXEOH�WKH�'HFHPEHU������SULFH RI�5������H[FOXVLYH�RI�9$7�´ ��� �HPSKDVLV

DGGHG�� 7KLV� GRHV� QRW� H[SODLQ� WKH� DERYHPHQWLRQHG� VXFFHVVLYH� DQG�PXFK� ODUJHU� SULFH�

LQFUHDVHV�DFWXDOO\�HIIHFWHG�E\�%DEHOHJL�GXULQJ�WKH�&RPSODLQW�3HULRG � LWV SULFHV�IRU�PDVNV�

LQFUHDVH�PXOWLSOH�IROG�KLJKHU�WKDQ�GRXEOLQJ��

���� 1R GRFXPHQWDU\�HYLGHQFH�LV�SUHVHQWHG�E\�%DEHOHJL�DV�WR�WKH�H[WHQW�RU�TXDQWXP�E\�

ZKLFK�DQ\�VXSSOLHU�ZDV�DQWLFLSDWHG�WR�EH�LQFUHDVLQJ SULFHV�EHIRUH�WKH�DFWXDO�SULFH�LQFUHDVH�

E\�6LFXUR� RQ� ���0DUFK�������1RQH�RI� WKH� OHWWHUV� WKDW�%DEHOHJL� UHFHLYHG IURP�'URPH[�

GXULQJ� -DQXDU\� DQG� )HEUXDU\� ����� �DV UHOLHG� RQ� E\� )7,� LQ� LWV� 5HSRUW�� TXDQWLI\� DQ\�

DQWLFLSDWHG�SULFH�LQFUHDVH��7KHVH�OHWWHUV�UHIHU�WR WKH�IROORZLQJ�LVVXHV��> @

> @ GXVW�PDVN�UDQJH�GXH�WR�WKH�&RURQDYLUXV�FULVLV��IXWXUH�SULFLQJ�EHLQJ DIIHFWHG�E\�

WKH�IOXFWXDWLRQ�LQ�WKH�5DQG�'ROODU�H[FKDQJH�UDWH��'URPH[¶V OHWWHU�RI����-DQXDU\��������DQ�

RYHUZKHOPLQJ�QXPEHU�RI�UHTXHVWV�IURP�DURXQG�WKH�ZRUOG�IRU�PLOOLRQV DQG�PLOOLRQV�RI�WKHVH�

SURGXFWV��DQ�LQGLFDWLRQ�WKDW�GLVSRVDEOH�PDVNV�> @��> @

> @ UHVSLUDWRU\�SURGXFWV�XQWLO�WKH VLWXDWLRQ�LV�EDFN�WR�QRUPDO�

�'URPH[¶V OHWWHU�RI���)HEUXDU\��������DQG�DQ�LQGLFDWLRQ�WKDW�µIODW�IROG¶ UHVSLUDWRU\�PDVNV�ZLOO�

>���������������������������������������������������������������������� @

>����������������������������������������������������������@ �'URPH[¶V OHWWHU�RI���)HEUXDU\����������

���� )7,�IXUWKHU�DYHUV�WKDW�%DEHOHJL�PD\�KDYH�WR�ILOO�EDFN�RUGHUV�ZLWK�QHZ�VWRFN�VRXUFHG�DW�

KLJKHU�SULFHV��7KLV�LV�KRZHYHU�LQFRQVLVWHQW�ZLWK�WKH�VXEPLVVLRQV�PDGH�E\�%DEHOHJL�LQ�LWV�

$QVZHULQJ�$IILGDYLW��7KHUH�LV�QR�HYLGHQFH�WKDW�%DEHOHJL�ILOOV�EDFN�RUGHUV�ZLWK�QHZ�VWRFN�

ERXJKW�DW�D KLJKHU�SULFH��5DWKHU��WKH�FRPPRQ�FDXVH�HYLGHQFH�LV�WKDW�IRU�WKH�SHULRG�RI���

��� /HWWHU�IURP�%DEHOHJL�WR�WKH�&RPPLVVLRQ�GDWHG����0DUFK�������5HFRUG�SDJH�����SDUDJUDSK�������
��� 6HH�$SSHQGL[���RI�)7,�5HSRUW�
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-DQXDU\� ����� RQZDUGV� %DEHOHJL� VROG� VWRFN� VRXUFHG� DW� WKH� ORZHU� SULFH� DQG� RQO\� WRRN�

SRVVHVVLRQ�RI�QHZ�VWRFN�ZLWK�D�KLJKHU�SULFH�RQ����0DUFK������

���� %DEHOHJL�DOVR�KDV�SUHVHQWHG�QR�HYLGHQFH�LQ�VXSSRUW�RI�)7,¶V�FRQWHQWLRQ�WKDW�FDVKIORZ�

RU� VWRFN�PDQDJHPHQW� LVVXHV�ZDUUDQWHG� WKH� SULFH� LQFUHDVHV�� 7KH� HYLGHQFH� VKRZV� WKDW�

))3�� PDVNV� GXULQJ� WKH� SDVW� ��� PRQWKV� �XS� WR� 0DUFK� ������� FRQWULEXWHG� D� VPDOO�

SHUFHQWDJH�RI�%DEHOHJL�RYHUDOO�UHYHQXH DQG�WKHUH�LV�QR�HYLGHQFH�WKDW�LW�IDFHG FDVK�IORZ�

LVVXHV� GXULQJ� WKH� &RPSODLQW� 3HULRG RU� WKDW� LW� FRXOG� QRW� IXQG� SXUFKDVHV� IURP� ZRUNLQJ�

FDSLWDO����

���� 7KH�GDWD�VKRZ�WKDW�%DEHOHJL�KDG�D�TXLFN�WXUQRYHU�RI�VWRFN�LQ�WKH�&RPSODLQW�3HULRG��

7KLV�LQGLFDWHV�WKDW�WKHUH�ZDV�QR�ULVN�WKDW�WKH�))3��PDVNV�ZRXOG�EH�VROG�DW�EHORZ�FRVW��,Q�

IDFW��DV�WKH�&RPPLVVLRQ�VKRZV��%DEHOHJL�ZKLFK�QRUPDOO\�PDGH�URXJKO\�5� ����SURILW�SHU�

PRQWK� RII� WKH� UHOHYDQW� IDFH� PDVNV�� VDZ� SURILWV� LQFUHDVH� DSSUR[LPDWHO\� HLJKW�IROG� WR�

5�� ���� LQ�)HEUXDU\������DQG�WKHQ�D�IXUWKHU�DSSUR[LPDWHO\�QLQH�IROG� LQ�0DUFK������WR�

5��� �����7KLV�LV�QRW�FRQVLVWHQW�ZLWK�WKH�FODLP�WKDW�%DEHOHJL�KDG�WR�ILOO�EDFN�RUGHUV�ZLWK�

KLJKHU�SULFHG�QHZ�VWRFN�RU�WKDW�LW�QHHGHG�WKH�FDVK�WR�SXUFKDVH�QHZ�VWRFN��)XUWKHUPRUH��

RQ����DQG����0DUFK������%DEHOHJL��ILYH�GD\V�DSDUW��RUGHUV�PDVNV�DW�D�YDOXH�PXOWLSOH�WLPHV�

HYHQ�WKH�SURILW�WKDW�LV�SXW�XS�IRU�)HEUXDU\�������&OHDUO\�RQ�WKH�HYLGHQFH��%DEHOHJL�FRXOG�

IXQG�VWRFN�SXUFKDVHV�DQG�WKLV�WKHUHIRUH�LV�QR�MXVWLILFDWLRQ�IRU�LWV�SULFLQJ�FRQGXFW�

���� $�IXUWKHU�IDFWRU�WR�FRQVLGHU�LV�KRZ�IDVW�QHZ�VWRFN�ZLOO�OLNHO\�EH�VROG�DW�WKH�KLJKHU�SULFH�

ZLWK�DQ�DGGHG�PDUJLQ�� ,Q� WKH� FRQWH[W� RI� KLJK�GHPDQG�SURGXFWV� OLNH� IDFH�PDVNV�GXULQJ�

&RYLG����WKHUH�LV�QR�UHDVRQ�WR�EHOLHYH�WKDW�VWRFN�WXUQ�LV�QRW�JRLQJ�WR�EH�IDVW�

���� 1R�VXEVWDQWLDWLRQ�LV�SURYLGHG�IRU�)7,¶V DOOHJDWLRQ�WKDW�³,W�LV�VWDQGDUG�SUDFWLFH�IRU�ILUPV�

WR� LQFUHDVH� WKHLU� SULFHV� LQ� DQWLFLSDWLRQ� RI� VXSSO\� GLVUXSWLRQV� DQG� VXEVHTXHQW� FRVW�

LQFUHDVHV´� $V�SHU�RXU DERYH�DQDO\VLV��UHJDUG�PXVW�EH�KDG�WR�WKH�QXPEHU�DV�ZHOO�DV�WKH�

TXDQWXP�RI�%DEHOHJL¶V�SULFH�LQFUHDVHV��7KLV�DOOHJDWLRQ�LQ�RXU�YLHZ�LV�QRW�D�SURSHU�GHIHQFH�

ZKHQ�YLHZHG�WKURXJK�WKH�OHQV�RI�&RYLG���¶V LPSDFW�RQ�6RXWK�$IULFDQ�FRQVXPHUV�DQG�WKH�

HFRQRP\��DV�ZHOO�DV�WKH�QXPEHU�DQG�TXDQWXP�RI�%DEHOHJL¶V�SULFH�LQFUHDVHV��ZLWKRXW�DQ\�

FRVW� MXVWLILFDWLRQ� DV� ZH� KDYH� IRXQG�� $V� +RGJH� H[SODLQV� ³DV� ZH� NQRZ� IURP� WKH� SULFH�

JRXJLQJ�ODZV��WKDW¶V�QRW�VRPHWKLQJ�WKDW¶V�IDFWRUHG�LQ�DQG�WKDW¶V�EHFDXVH�VWDWH>V@�VXEMHFW�WR�

GLVDVWHU�DSSUHFLDWH� WKDW� WKH�H[SORLWDWLRQ� WDNHV�SODFH� LPPHGLDWHO\�� WKDW� WKHUH� LV�D�VXSSO\�

UHVSRQVH�ODJ�WR�D�GLVDVWHU�DUHD�DQG�WKDW�UHWDLOHUV�LQ�IDFW�VKRXOGQ¶W�EH�DEXVLQJ�WKDW�SRVLWLRQ�

DQG�VKRXOG�EH�VHOOLQJ�DW� WKHLU�QRUPDO�PDUN�XSV��6R��WKH�PDUN�XS�WHVW� LV�\RXU�FXVWRPDU\�

��� )7,�5HSRUW��SDUDJUDSK����
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PDUN�XS� 7KHUH¶V� QRWKLQJ� LQ� DQ\� RI� WKRVH� SULFH� JRXJLQJ� ODZV� DERXW� DQWLFLSDWHG� FRVW�

LQFUHDVHV�DQG�WKDW¶V�WKH�WHVW�WKDW�LV�VHW�XS�EHFDXVH�WKDW�LV�WKH�WHVW�WKDW�LV�IDLU�LQ�WKHVH�VRUW�

RI�FLUFXPVWDQFHV´��� �HPSKDVLV�DGGHG��

���� :H� FRQFOXGH� WKDW� %DEHOHJL� KDV� QRW� SXW� XS� D� UDWLRQDO� DQG� YDOLG� H[SODQDWLRQ� IRU� LWV�

VXFFHVVLYH�DQG�PDVVLYH�SULFH� LQFUHDVHV�GXULQJ� WKH�&RPSODLQW�3HULRG VLQFH�WKHVH�SULFH�

LQFUHDVHV�DUH QRW�VXEVWDQWLDWHG�E\�DQ\�FRUUHVSRQGLQJ�LQFUHDVH�LQ�FRVW��$OWKRXJK�%DEHOHJL�

DOOHJHV�WKDW�D�VXSSOLHU�VLJQDOOHG�SULFHV�SRWHQWLDOO\�GRXEOLQJ�LQ�)HEUXDU\�������WKLV�GRHV�QRW�

H[SODLQ� WKH� EHKDYLRXU� RI� %DEHOHJL� WR� LQFUHDVH� SULFHV� GXULQJ� WKH� &RPSODLQW� 3HULRG�

VXFFHVVLYHO\�DQG�DW�OHYHOV�PXOWLSOH�IROG�KLJKHU�WKDQ�GRXEOH�

2WKHU�DUJXPHQWV�RI�%DEHOHJL

���� 0QFXEH�DUJXHV�WKDW�PDUNHW�SRZHU� ZKHWKHU�WHPSRUDU\�RU�QRW� FDQQRW�H[LVW�LQ�D�PDUNHW�

ZKHUH� VXSSO\� UHVSRQVHV� DUH� LPPHGLDWH� DQG� WKDW� VXSSO\� UHVSRQVHV� LQ� WKLV FDVH� DUH�

LPPHGLDWH��+H�IXUWKHU�DUJXHV�WKDW�WKDW�WKHUH�LV�WKH�SRWHQWLDO�WKUHDW�RI�HQWU\�DQG�WKDW�WKHUH�

LV� FXVWRPHU� UHVSRQVH� VLQFH� %DEHOHJL¶V� VDOHV� RI� PDVNV� LQ� )HEUXDU\� ����� DUH� ORZHU�

LQGLFDWLQJ�VRPH�W\SH�RI�VZLWFKLQJ RI�FXVWRPHUV����

���� +RZHYHU�� WKH� HYLGHQFH� EHIRUH� XV� VKRZV WKDW� %DEHOHJL� GRHV� QRW� UHVSRQG� WR� DQ\�

SRWHQWLDO� WKUHDW�RI�HQWU\�RU�DQ\�RWKHU�UHVSRQVH GXULQJ�WKH�&RPSODLQW�3HULRG� $V� LV�FOHDU�

IURP�WKH�SULFLQJ�HYLGHQFH�WKDW�ZH�KDYH�VKRZQ��%DEHOHJL�LQ�IDFW�SXVKHV SULFHV�XS�LQLWLDOO\

�QRW�E\�D�VPDOO�DPRXQW��VD\���WR������EXW�E\�DOPRVW�������WKHQ�JHWV EROGHU��DQG�SXVKHV

WKHP�XS�HYHQ�IXUWKHU�DQG�E\�WKH�HQG�RI�)HEUXDU\������LW�LV�H[WUHPHO\�EROG�LQ�WHUPV�RI�KRZ�

IDU�LW�SXVKHV�XS�LWV�SULFHV� %DEHOHJL¶V SULFH�LQFUHDVHV�DUH�QRW�RQO\�VXFFHVVLYH�DQG�PDVVLYH��

EXW�DOVR�HQGXUH IRU�D�VLJQLILFDQW�SHULRG�RI�WLPH�LQ�WKH�FRQWH[W�RI�WKH�&RYLG����FULVLV�L�H��IURP�

���-DQXDU\��WKH�GD\�DIWHU�WKH�3+(,&� WR�DW�OHDVW���0DUFK�������WKH�GD\�RI�6RXWK�$IULFD¶V�

ILUVW�&RYLG����FDVH� 7KH�IDFWXDO�HYLGHQFH�IXUWKHUPRUH�VKRZV WKDW�WKHVH�SULFH�LQFUHDVHV�

ZLWKRXW�DQ\ VXSSOLHU�FRVW�MXVWLILFDWLRQ DV�VKRZQ�DERYH� HDUQ�%DEHOHJL�IDU�PRUH�SURILW�WKDQ�

LW�ZRXOG�LQ�RUGLQDU\�WLPHV��%DEHOHJL¶V�H[FHVV�SURILW�GXULQJ�WKH�&RPSODLQW�3HULRG�KDV EHHQ�

FDOFXODWHG�DQG�ZLOO�EH�GHDOW�ZLWK�EHORZ XQGHU�UHPHGLHV �VHH�SDUDJUDSKV���� DQG��������

EHORZ��

���� )XUWKHUPRUH��%DEHOHJL¶V�PDVN�VDOHV�YROXPHV�IRU�)HEUXDU\������DUH�VWLOO�VXEVWDQWLDO��

%HOHJL�VKRXOG�QRW�EH�OHIW�RXW�RI�WKH�HTXDWLRQ VLQFH�LW�ERXJKW�PDVNV�IURP�%DEHOHJL�DQG�RQ�

VHOOV�WKHVH PDVNV�ERXJKW�DW�%DEHOHJL¶V�LQFUHDVHG�SULFH DQG�WKHQ�DGGV�D�IXUWKHU�PDUJLQ RI�

��� 7UDQVFULSW��SDJH������OLQH�����WR�SDJH������OLQH���
��� 7UDQVFULSW��SDJH������OLQH�����WR�SDJH������OLQH����
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LWV� RZQ�� 6LJQLILFDQW� YROXPHV� RI� VDOHV� DUH� PDGH� E\� %DEHOHJL� WR� %HOHJL� GHSRWV� GXULQJ�

)HEUXDU\������ DQG�DV�ZH�KDYH�VKRZQ�DERYH�%DEHOHJL¶V�PDUN�XS�GXULQJ�WKH�&RPSODLQW�

3HULRG�LV�FRQVLGHUDEO\�KLJKHU�WKDQ�QRUPDO�HYHQ�ZKHQ VDOHV�WR�%HOHJL�DUH�LQFOXGHG�LQ�WKH�

DQDO\VLV��D������PDUNXS��VHH�SDUDJUDSK���� DERYH���,Q�RWKHU�ZRUGV��WKH�VDOHV�RQZDUG�WR�

%HOHJL�DW�WKH�WUDQVIHU�SULFLQJ�GXULQJ�WKH�&RPSODLQW�3HULRG�DOUHDG\�LQFOXGH�D�PXFK�KLJKHU�

SULFH�WKDQ�SUHYLRXV�PRQWKV�IURP�WKH�VDPH�VWRFN�DW�WKH�VDPH�FRVW�WR�%DEHOHJL�

���� %DEHOHJL¶V�FRQGXFW�RI�VXFFHVVLYHO\�DQG�GUDPDWLFDOO\� LQFUHDVLQJ� LWV�SULFHV�DQG�PDUN�

XSV� IRU�PDVNV�GXULQJ� WKH�&RPSODLQW�3HULRG��H[SORLWLQJ� WKH�RSSRUWXQLWLHV�FUHDWHG�E\� WKH�

FULVLV� VLWXDWLRQ�� LV� QRW� FRQVLVWHQW� ZLWK� )7,¶V� DVVHUWLRQV� WKDW� WKHUH� ZHUH� LPPHGLDWH�

FRQVWUDLQWV�RQ�%DEHOHJL¶V�SULFLQJ��$V�%DEHOHJL�LWVHOI�VWDWHV��VHH�SDUDJUDSK��� DERYH���D�

ILUP� KDV� VXEVWDQWLDO� PDUNHW� SRZHU� LI� LWV� GHFLVLRQV� DUH� IDLUO\� LQVHQVLWLYH� WR� UHDFWLRQV� RI�

FRPSHWLWRUV�DQG�FXVWRPHUV���� %DEHOHJL VXFFHVVLYHO\ DQG�EROGO\�LQFUHDVHV�LWV�PDVN�SULFHV�

GXULQJ�WKLV�SHULRG��WKXV�EHKDYLQJ�WR�DQ�DSSUHFLDEOH�H[WHQW�LQGHSHQGHQWO\�RI�LWV�FRPSHWLWRUV��

FXVWRPHUV�RU�VXSSOLHUV�

���� %DEHOHJL� IXUWKHU�FULWLFLVHV� WKH�&RPPLVVLRQ� IRU�QRW� FRQVLGHULQJ� ³UHOHYDQW�FRPSDUDWRU�

ILUP¶V�SULFHV�DQG�OHYHO�RI�SURILWV�IRU�WKH�JRRGV�RU�VHUYLFHV�LQ�D�FRPSHWLWLYH�PDUNHW�IRU�WKRVH�

JRRGV�RU�VHUYLFHV´�LQ�WHUPV�RI�VHFWLRQ������F��RI�WKH�$FW��)7,�FRQWHQGV�WKDW�WKHUH�LV�HYLGHQFH�

RI�FRPSHWLWRUV�SULFLQJ�VLPLODUO\���� VLQFH�SULFHV�TXRWHG�IRU�))3��PDVNV�UDQJH�IURP�5������

WR�5������SHU�PDVN��+RZHYHU��DV�)7, FRQFHGHV�� WKHVH�H[DPSOHV�DOO� IDOO�RXWVLGH�RI� WKH�

&RPSODLQW�3HULRG�L�H��WKH\�DSSO\�WR�WKH SHULRG�PLG�0DUFK������RQZDUGV���� 1R�HYLGHQFH�LV�

SXW�XS�WKDW�%DEHOHJL¶V�SULFH�LQFUHDVHV�PLPLFNHG�FRPSHWLWRUV¶�SULFHV GXULQJ�WKH�&RPSODLQW�

3HULRG�

���� 1RW�RQO\�LV�WKH�DERYH HYLGHQFH�SXW�XS�E\�)7,�LUUHOHYDQW�EHFDXVH�LW�GRHV�QRW�IDOO�ZLWKLQ�

WKH�&RPSODLQW�3HULRG��LQ�WKH FRQWH[W�RI DEQRUPDO�PDUNHW�FRQGLWLRQV VXFK�DV�WKHVH� LW�LV�QRW�

WKH� PRVW� DSSURSULDWH� HFRQRPLF� WHVW� WR� DSSO\�� 7KH� DSSURSULDWH� HFRQRPLF� WHVW� XQGHU�

GLVUXSWHG�FRQGLWLRQV�GXULQJ�D�FULVLV�VXFK�DV�&RYLG���� IRFXVVHV�RQ�D�FRPSDULVRQ�RI� WKH�

5HVSRQGHQW¶V� SULFHV� DQG� PDUN�XSV� RU� PDUJLQV� ZKHQ� DGYDQWDJH� LV� WDNHQ� RI� WKH� FULVLV�

VLWXDWLRQ�DQG�WKH�VLWXDWLRQ�EHIRUH��DV�WKH�VHQVLEOH�EHQFKPDUN�IRU�FRPSHWLWLYH�FRQGLWLRQV�

SULRU�WR�WKH�PDUNHW�GLVUXSWLRQ����� ZKLOVW�DOORZLQJ�IRU�DFWXDO�FRVW�LQFUHDVHV��VSHFLILFDOO\�E\�

VXSSOLHUV��$V�ZH�KDYH� LQGLFDWHG�� LQ� WKLV�FDVH� WKH�VXFFHVVLYH�DQG�PDVVLYH LQFUHDVHV� LQ�

SULFHV� DQG� PDUN�XSV� E\� %DEHOHJL� DUH� QRW� GLVSXWHG� DQG� HYHQ� RQ� )7,¶V� RZQ� ILJXUHV�

��� 5HVSRQGHQW¶V�+HDGV�RI�$UJXPHQW��SDUDJUDSK����
��� )7,�UHSRUW��SDUDJUDSK����
��� )7,�UHSRUW��SDUDJUDSK����
��� 6HH�+RGJH��7UDQVFULSW��SDJH�����OLQHV����WR����
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%DEHOHJL¶V�PDUN�XS�GXULQJ�WKH�&RPSODLQW�3HULRG�LV VLJQLILFDQWO\�DERYH�WKH�ILJXUH�SUH�WKDW�

SHULRG��DV�WKH�DSSURSULDWH�EHQFKPDUN �VHH�SDUDJUDSK���� DERYH��

���� 0RUHRYHU��W\SLFDOO\�LQ�D�FULVLV�VLWXDWLRQ�VXFK�DV�&RYLG����PXOWLSOH�UHWDLOHUV� UHVHOOHUV�RU

ZKROHVDOHUV�RSHUDWLQJ�LQ�WKH�PDUNHW�DIIHFWHG�E\�WKH�FULVLV��VD\�PDVNV��FRXOG�EH�H[SORLWLQJ�

DQG�SURILWHHULQJ�IURP�WKH�FULVLV�VLWXDWLRQ� 7KHUHIRUH� GXULQJ�D�FULVLV�SHULRG�VXFK�DV�&RYLG�

��� WKH�SULFHV�RI�RWKHU�VXSSOLHUV DUH�QRW�WKH DSSURSULDWH�EHQFKPDUN�RI�ZKDW�WKH FRPSHWLWLYH�

SULFH�ZRXOG�EH�XQGHU�WKH�FRXQWHUIDFWXDO� $�FRPSDULVRQ�RI�PDUN�XSV�RU PDUJLQV�SUH� DQG�

GXULQJ�WKH�&RPSODLQW�3HULRG�DYRLGV�WKLV�SUREOHP�

���� ,W�LV�ZHOO�GRFXPHQWHG�LQ�WKH�SXEOLF�GRPDLQ�WKURXJK�WKH�PHGLD�WKDW�WKH�&RPPLVVLRQ�KDV�

UHFHLYHG�KXQGUHGV�RI�FRPSODLQWV�IURP�WKH�SXEOLF�RI�DOOHJHG�&RYLG����UHODWHG�H[SORLWDWLYH�

SULFLQJ�EHKDYLRXU�E\�QXPHURXV�ILUPV��7KHVH�FRPSODLQWV�FRYHU�D�ZLGH�YDULHW\�RI UHWDLOHUV RU

UHVHOOHUV DQG�RWKHU� ILUPV �DOVR� VH�SDUDJUDSK� �� DERYH�� $V�PHQWLRQHG�� LQ VLWXDWLRQV�RI�

PDUNHW�GLVUXSWLRQ�� ILUPV�ZLWK�VWRFN�RI�JRRGV� LQ�KLJK�GHPDQG�RU�ZKR�KDYH� WKH�DELOLW\� WR�

SURYLGH� VHUYLFHV� LQ� KLJK� GHPDQG�� PD\� EH� FRQIHUUHG� ZLWK� PDUNHW� SRZHU� E\� WKH�

PDOIXQFWLRQLQJ�RI�FRPSHWLWLYH� IRUFHV�DQG�FDQ�EHKDYH�DEXVLYHO\��&RPSHWLWLRQ� UHJXODWRUV�

DUH� GXW\�ERXQG� WR� LQWHUYHQH� WR� UHJXODWH� WKH� FRQGXFW� RI�PDUNHW� SDUWLFLSDQWV� XQGHU� VXFK�

FRQGLWLRQV�

���� )7,� IXUWKHU� DGYRFDWHV� WKDW� WUXH� HFRQRPLF� FRVW�PXVW� EH� FRQVLGHUHG� WR� GHWHUPLQH� LI�

%DEHOHJL� ZDV� HDUQLQJ� HFRQRPLF� SURILWV�� WDNLQJ� LQWR� DFFRXQW� GHSUHFLDWLRQ� DQG� WKH�

UHSODFHPHQW�FRVW�RI�WKH�DVVHWV�WKDW�WKH�ILUP�LV�XVLQJ�WR�JHQHUDWH�LWV�LQFRPH��7KLV�FRQWHQWLRQ�

LV�ZLWKRXW�PHULW�LQ�WKH�FXUUHQW�FRQWH[W�JLYHQ�WKDW�%DEHOHJL�LV�D�UHVHOOHU�RI�PDVNV�DQG�WKH�

EDVLV�RQ�ZKLFK�WKH�HFRQRPLF�DQDO\VLV�LV�SHUIRUPHG��7KHUH�LV�QR�HYLGHQFH�WR�VXJJHVW�WKDW�

%DEHOHJL¶V�PDUN�XSV�SULRU�WR�WKH�&RPSODLQW�3HULRG��ZKLFK�LV�WKH�DSSURSULDWH�DQG�VHQVLEOH�

EHQFKPDUN�IRU�FRPSHWLWLYH�FRQGLWLRQV��GLG�QRW�WDNH�WKHVH�IDFWRUV�LQWR�DFFRXQW�RU�WKDW�DQ\�

FRVWV�FKDQJHG�GXULQJ�WKH�&RPSODLQW�3HULRG��RWKHU�WKDQ�WKH�FRVWV�RI�VXSSO\��ZKLFK�ZH�KDYH�

DOUHDG\�DQDO\VHG����

&RQFOXVLRQ�RQ�PDUNHW�SRZHU���GRPLQDQFH�DQG�SULPD�IDFLH FDVH

���� +DYLQJ�UHJDUG�WR�WKH�DERYH�HYLGHQFH�LQFOXGLQJ�WKH�FRQFHVVLRQV�RI�%DEHOHJL�DQG�)7,��

IURP� DQ� HFRQRPLFV SHUVSHFWLYH�� FRQGLWLRQV� IRU� H[SORLWDWLRQ� RI� WKH� FULVLV� VLWXDWLRQ� DQG�

PDUNHW�SRZHU�H[LVWHG IURP�WKH�HQG�RI�-DQXDU\����� GXH�WR�WKH�&RYLG����KHDOWK�FULVLV��$V�

LV� FOHDU� IURP� LWV� SULFLQJ� FRQGXFW�� %DEHOHJL� H[SORLWHG WKLV� FULVLV� VLWXDWLRQ�� ZKHQ� LW�

��� 6HH�+RGJH��7UDQVFULSW��SDJH�����OLQH����WR�SDJH�����OLQH���
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VXFFHVVLYHO\�DQG�PDVVLYHO\�LQFUHDVHG ERWK�LWV�SULFHV�DQG�PDUN�XSV�IRU�PDVNV�GXULQJ�WKH�

&RPSODLQW�3HULRG��%DEHOHJL�DQG�)7,�GR�QRW�GLVSXWH�WKHVH�GUDPDWLF�LQFUHDVHV�LQ�LWV�SULFHV�

)7,¶V�RZQ�FDOFXODWLRQV�VKRZ�D�VWDUN�GLIIHUHQFH�EHWZHHQ�%DEHOHJL¶V�PDUN�XS� �RI� �����

GXULQJ�WKH�&RPSODLQW�3HULRG��VHH�SDUDJUDSK���� DERYH� DQG�SULRU�WR�WKDW��������ZKLFK�LV�

WKH�DSSURSULDWH�DQG�VHQVLEOH�EHQFKPDUN�IRU�D�PDUN�XS�XQGHU�FRPSHWLWLYH FRQGLWLRQV����

���� 7KH� DERYH� HYLGHQFH� RI� %DEHOHJL¶V� FRQGXFW� VKRZV� WKDW� LW� KDG� WKH� DELOLW\� WR� HIIHFW�

PDWHULDO�SULFH�DQG�PDUN�XS�LQFUHDVHV��VXGGHQO\�IURP����-DQXDU\������DQG�VXFFHVVLYHO\�

IRU�WKH�UHPDLQGHU�RI�WKH�&RPSODLQW�3HULRG��ZLWKRXW�SURYLGLQJ�DQ\�FRVW�MXVWLILFDWLRQ IRU�WKHVH�

LQFUHDVHV� %DVHG�RQ�WKH�HYLGHQFH�RI�LWV RZQ�FRQGXFW� DQG�FRQVLGHULQJ�WKH�FRQWH[W�RI�&RYLG�

����RQH�FDQ�UHDVRQDEO\�LQIHU�WKDW�%DEHOHJL�KDG PDUNHW�SRZHU�GXULQJ�WKH�&RPSODLQW�3HULRG

VLQFH�LW�EHKDYHG�WR�DQ�DSSUHFLDEOH�H[WHQW�LQGHSHQGHQWO\�RI�LWV�FRPSHWLWRUV��FXVWRPHUV�RU�

VXSSOLHUV��%DEHOHJL�LV�WKHUHIRUH�D�GRPLQDQW�ILUP�GXULQJ�WKH�&RPSODLQW�3HULRG�LQ�WHUPV�RI�

VHFWLRQ���F��RI�WKH�$FW�

���� ,Q� OLJKW�RI� WKH�DERYH�HYLGHQFH�� LQFOXGLQJ�%DEHOHJL¶V�DGPLVVLRQV�UHJDUGLQJ� LWV�SULFLQJ�

FRQGXFW�DQG�PDUN�XSV�GXULQJ�WKH�&RPSODLQW�3HULRG FRPSDUHG�WR�EHIRUH��DQG�)7,¶V�RZQ�

ILJXUHV�� WKH� VXFFHVVLYH� QDWXUH� RI� WKH� LQFUHDVHV� LQ� ERWK� SULFH� DQG� PDUN�XSV� DQG� WKH

VLJQLILFDQW� OHYHOV� WKHUHRI�� WRJHWKHU� ZLWK� %DEHOHJL¶V� IDLOXUH� WR� SURYLGH� DQ\� FUHGLEOH�

MXVWLILFDWLRQ�RQ�WKH�IDFWV�IRU�WKH�LQFUHDVHG�SULFHV�FKDUJHG��DV�ZHOO�DV�WKH�IDLOXUH�RI�)7,�WR�

SURYLGH� DQ\� HFRQRPLF� MXVWLILFDWLRQ� IRU� WKH� SULFLQJ� FRQGXFW�� ZH� FRQFOXGH� WKDW WKH�

&RPPLVVLRQ�KDV�HVWDEOLVKHG�D�SULPD�IDFLH FDVH�RI�DEXVH�RI�GRPLQDQFH�EHFDXVH�%DEHOHJL�

FKDUJHG�H[FHVVLYH�SULFHV IRU�))3��PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG�LQ�EUHDFK�RI�VHFWLRQ�

�����D��RI�WKH�$FW�

���� *LYHQ�WKDW�WKH�&RPPLVVLRQ�KDV�RQ�WKH�DERYH�HYLGHQFH�GLVFKDUJHG�WKH�RQXV�RI�VKRZLQJ�

D�SULPD�IDFLH FDVH�RI�DEXVH�RI�GRPLQDQFH�� LQ� WHUPV�RI�VHFWLRQ������RI� WKH�$FW�WKH�RQXV�

VKLIWV� WR� %DEHOHJL� WR� VKRZ� WKDW� LWV� PDVN� SULFHV� GXULQJ� WKH� &RPSODLQW� 3HULRG� ZHUH

UHDVRQDEOH�

���� :H�QH[W�GHDO�ZLWK�UHDVRQDEOHQHVV�

5HDVRQDEOHQHVV

���� 6HFWLRQ������RI�WKH�$FW�SURYLGHV�WKDW�WKH�GHWHUPLQDWLRQ�RI�ZKHWKHU�D�SULFH�LV�H[FHVVLYH�

UHTXLUHV� D� GHWHUPLQDWLRQ� RI� ZKHWKHU� RU� QRW� WKH� GLIIHUHQFH� EHWZHHQ� WKH� SULFH� DQG� WKH�

FRPSHWLWLYH�SULFH�LV�XQUHDVRQDEOH� ,Q�WKH�FRQWH[W�RI�WKLV�FDVH�WKLV�PHDQV�WKDW�ZH�FRQVLGHU�

��� &RPPLVVLRQ¶V�6XSSOHPHQWDU\�(FRQRPLF�6XEPLVVLRQ��SDUDJUDSK����7DEOH����)7,�5HSRUW��7DEOH���
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LQ�WHUPV�RI�VHFWLRQ������RI�WKH�$FW� LI�WKH�GLIIHUHQFHV�EHWZHHQ�%DEHOHJL¶V�SULFHV�DQG�PDUN�

XSV GXULQJ WKH�&RPSODLQW�3HULRG�DQG�LWV SULFHV�DQG�PDUN�XSV�SULRU�WR�WKH�&RPSODLQW�3HULRG��

DV� WKH� DSSURSULDWH� DQG� VHQVLEOH� EHQFKPDUN RI� FRPSHWLWLYH� SULFHV� DQG� PDUN�XSV�� DUH�

XQUHDVRQDEOH�

���� 7KH�&RPPLVVLRQ��LQ�WKH�FRQWH[W�RI�&RYLG����DQG�UHO\LQJ�RQ�SUHFHGHQW�WKURXJK�SULFH�

JRXJLQJ�ODZV�HOVHZKHUH��� VXEPLWV�WKDW�D�ORZ�WKUHVKROG�LV�DSSURSULDWH�IRU�WKH�GLIIHUHQFH�

EHWZHHQ�WKH�SULFH�FKDUJHG�E\�WKH�ILUP�DQG�WKH�FRPSHWLWLYH�SULFH��,W�VXJJHVWV�WKDW�D�����

WKUHVKROG� IRU� D� SULFH� �RU� PDUN�XS�� LQFUHDVH� ZRXOG� EH� LQGLFDWLYH� RI� DQ� XQUHDVRQDEOH�

GLIIHUHQFH�WR�WKH�QRUPDO�FRPSHWLWLYH�SULFH��RU�PDUN�XS��WKDW�SUHYDLOHG�KLVWRULFDOO\����

���� :H�KDYH�DERYH�DOUHDG\�GHDOW�ZLWK�WKH�VXFFHVVLYH�QDWXUH�DQG�WKH�VXEVWDQWLDO�OHYHOV�RI�

LQFUHDVHV�ERWK�LQ�%DEHOHJL¶V�SULFHV�DQG�PDUN�XSV�GXULQJ�WKH�&RPSODLQW�3HULRG�FRPSDUHG�

WR�WKH�VLWXDWLRQ�EHIRUH�WKH�&RPSODLQW�3HULRG��7KHVH GLIIHUHQFHV�LQ�%DEHOHJL¶V�FDVH�DUH VR�

EODWDQWO\� VWDUN� WKDW� WKHUH� FDQ�EH�QR�TXHVWLRQ DERXW� WKHUH�EHLQJ�QR� UHDVRQDEOH� UHODWLRQ�

EHWZHHQ� WKHP��7R� UHFDS�RQ� WKRVH�GLIIHUHQFHV� 6HH�7DEOH���� SDUDJUDSK���� ZKHUH� WKH�

&RPPLVVLRQ�FDOFXODWHV�WKDW�%DEHOHJL¶V�SULFHV�IRU�))3��PDVNV�LQFUHDVHG�E\������IURP�

WKH�SULFH�FKDUJHG�RQ���'HFHPEHU�������SULRU�WR�WKH�&RPSODLQW�3HULRG��WR�WKH�SULFH�FKDUJHG�

RQ���0DUFK�������WKH� ODVW�GD\�RI� WKH�&RPSODLQW�3HULRG�� 7KHVH�SULFH� LQFUHDVHV�DUH�QRW�

GLVSXWHG�E\�%DEHOHJL�LQ�LWV�$QVZHULQJ�$IILGDYLW��,Q�WHUPV�RI�WKH�LQFUHDVHV�LQ�PDUN�XSV� LW LV�

FRPPRQ� FDXVH� WKDW� %DEHOHJL¶V�PDUN�XS� SULRU� WR� WKH� &RPSODLQW� 3HULRG� LV� EHORZ� �����

%DEHOHJL� DGPLWV� LQ� LWV� $QVZHULQJ� $IILGDYLW� WKDW� LWV� DYHUDJH� PDUN�XS� IRU� PDVNV� LQ� WKH�

&RPSODLQW�3HULRG LV�µLQ�H[FHVV�RI�����¶��VHH�SDUDJUDSKV���� DQG������ DERYH���(YHQ�RQ�

)7,¶V� YHUVLRQ� RI� PDUN�XSV� LQ� LWV� 5HSRUW EDVHG� RQ� WKH� ZHLJKWHG� DYHUDJH� VDOHV� SULFHV��

%DEHOHJL¶V�PDUN�XS��� LQFUHDVHG�IURP�����LQ�-DQXDU\������WR�D������PDUN�XS�GXULQJ�WKH�

&RPSODLQW�3HULRG��D�PRUH�WKDQ�WKLUWHHQ�IROG�LQFUHDVH �VHH�SDUDJUDSK���� DERYH�����

���� :H�FRQFOXGH�WKDW�%DEHOHJL¶V�SULFHV FKDUJHG�IRU�))3��PDVNV�DQG�LWV�PDUN�XSV�GXULQJ�

WKH�&RPSODLQW�3HULRG�EHDU�QR�UHDVRQDEOH�UHODWLRQ�WR�WKH�SULFHV�FKDUJHG�DQG�PDUN�XSV�SULRU�

WKH� &RPSODLQW� 3HULRG� DV� WKH� DSSURSULDWH� DQG� VHQVLEOH� EHQFKPDUN RI� ZKDW� FRPSHWLWLYH�

SULFHV� DQG� PDUN�XSV� ZRXOG� EH� XQGHU� FRQGLWLRQV RI� QRUPDO� DQG� HIIHFWLYH� FRPSHWLWLRQ��

%DEHOHJL¶V� SULFH� LQFUHDVHV� HIIHFWHG� GXULQJ� WKH� &RPSODLQW� 3HULRG� WKHUHIRUH� DUH�

XQUHDVRQDEOH�

��� 6HH� 3ULFH� *RXJLQJ� /DZV� E\� 6WDWH�� DYDLODEOH� DW� KWWSV���FRQVXPHU�ILQGODZ�FRP�FRQVXPHU�
WUDQVDFWLRQV�SULFH�JRXJLQJ�ODZV�E\�VWDWH�KWPO�
��� 6XSSRUWLQJ�$IILGDYLW��SDUDJUDSK����
��� :HLJKWHG�DYHUDJH�IRU�HDFK�SHULRG�
��� )7,�5HSRUW��SDUDJUDSK�����7DEOH���
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���� :H�QH[W�FRQVLGHU�GHWULPHQW�

'HWULPHQW

���� 6HFWLRQ������D��RI�WKH�$FW�VWDWHV�WKDW�LW�LV�SURKLELWHG�IRU�D�GRPLQDQW�ILUP�WR�FKDUJH DQ�

H[FHVVLYH�SULFH�³WR�WKH�GHWULPHQW�RI�FRQVXPHUV�RU�FXVWRPHUV´� :H�QRWH�WKDW�WKH�$FW�SULRU�

WR�WKH������$PHQGPHQWV�UHIHUUHG�WR�GHWULPHQW�RQO\�WR�FRQVXPHUV��� EXW�QRZ�UHIHUV�WR�ERWK�

FRQVXPHUV�DQG�FXVWRPHUV�

���� 7KH�&RPPLVVLRQ�VXEPLWV WKDW�SULFH�LQFUHDVHV�DSSOLHG�GXULQJ�&RYLG����KDYH�WKH�PRVW�

GHWULPHQWDO�LPSDFW�RQ�SRRU�LQGLYLGXDOV�DQG�IDPLOLHV��DV�ZHOO�DV�VPDOO�EXVLQHVVHV��ZKR�DUH�

DOUHDG\� WKH� PRVW� YXOQHUDEOH� GXULQJ VXFK� FULVLV�� 6XFK� SULFH� LQFUHDVHV� FDQ� SXW� EDVLF�

QHFHVVLWLHV�DQG�SURGXFWV�QHHGHG�WR�FRSH�ZLWK�WKH�FKDOOHQJHV�RI�WKH�KHDOWK�FULVLV�RXW�RI�WKH�

UHDFK�RI�SRRU SHRSOH�ZKR�QHHG�WKHP�RU LPSRVH�KLJK�FRVWV�RQ�VPDOO�DQG�RWKHU�EXVLQHVVHV�

VHHNLQJ�WR�SURWHFW�WKHLU�HPSOR\HHV�

���� %DEHOHJL�DUJXHV WKDW�GXULQJ�WKH�&RPSODLQW�3HULRG�LW�KDG�QR�FDVK�VDOHV�DQG�WKDW�DOO�RI�

LWV�VDOHV�ZHUH�WR�LWV�³RUGLQDU\´ FXVWRPHUV��+RZHYHU��ZH�ODFN�HYLGHQFH�UHJDUGLQJ�ZKHWKHU�

RU� QRW� WKH�FXVWRPHUV� DV�SHU� WKH� FXVWRPHU� OLVW�SURYLGHG�E\�%DEHOHJL IRU� WKH�&RPSODLQW�

3HULRG��FDQ EH�UHJDUGHG�DV�VPDOO�EXVLQHVVHV RU�QRW� %DEHOHJL�GRHV�QRW�VKRZ�WKDW�WKHVH�

FXVWRPHUV�DUH�QRW�VPDOO�EXVLQHVVHV�

���� %DEHOHJL�DOVR�DUJXHV�WKDW�LW�GLG�QRW�VHOO�HQRXJK�PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG�WR�

DPRXQW�WR�D�VLJQLILFDQW�DGYHUVH�HIIHFW RQ�FRQVXPHUV�RU FXVWRPHUV���� %DEHOHJL�VROG�����

ER[HV�RI����SLHFH�))3��PDVNV�IURP���-DQDXU\�WR���0DUFK�������LQFOXVLYH���

���� %DEHOHJL�DQG�)7,�DOVR�UDLVH�VRPH�IXUWKHU�DUJXPHQWV�WKDW�ZH�GLVFXVV�EHORZ�XQGHU�RXU�

DVVHVVPHQW�

$VVHVVPHQW

���� )7,�PDNHV�WKH�FODLP�WKDW�EHFDXVH�FRQVXPHUV�ZHUH�ZLOOLQJ�WR�SD\�PRUH�IRU�IDFH�PDVNV�

GXULQJ�WKH�&RPSODLQW 3HULRG�WKHUH�FDQ�EH�QR�GHWULPHQW�WR�FRQVXPHUV��7KLV�LV�D�UHPDUNDEOH�

FRQWHQWLRQ�EHFDXVH�LI�KHOG�WR�EH�WKH�FDVH��WKHQ�WKHUH�ZRXOG�EH�QR�UROH�IRU�H[FHVVLYH�SULFLQJ�

��� 6HFWLRQ ��D��RI�WKH�$FW�SULRU�WR�WKH������$PHQGPHQWV�
��� ([FOXGLQJ�VDOHV�WR�%HOHJL��%DEHOHJL¶V�DIILOLDWHG FRPSDQ\��+RZHYHU��D�VLJQLILFDQW�QXPEHU�RI�PDVNV�
DUH�VROG�GXULQJ� WKH�&RPSODLQW�3HULRG� WR� WKH�DIILOLDWHG�%HOHJL�ZKR� LV�FKDUJHG� WKH� LQFUHDVHG�SULFH�E\�
%DEHOHJL�DQG�ZLOO�RQ�VHOO� WKH�PDVNV�DQG�DGG�D� IXUWKHU�PDUJLQ� %DEHOHJL�VROG�����ER[HV�RI����SLHFH�
))3��PDVNV�IURP���-DQDXU\�WR���0DUFK�������LQFOXVLYH��
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LQ�RXU�ODZ�� DQ�H[FHVVLYH�SULFLQJ�HQTXLU\�FRQFHUQV�D�SULFH�FKDUJHG�DQG�SDLG�E\�D�FXVWRPHU��

5DWKHU�WKDQ�D�ZLOOLQJQHVV�WR�SD\��LQ�D�FULVLV�VLWXDWLRQ�FXVWRPHUV�DQG FRQVXPHUV�DUH�RIWHQ�

GHVSHUDWH� DQG� IRUFHG� WR� SD\� DQ� LQIODWHG� RU� H[RUELWDQW� SULFH� EHFDXVH� WKHLU� FKRLFHV� DUH�

OLPLWHG��7KH\�GR�QRW�GR�WKLV�ZLOOLQJO\�EXW�EHFDXVH�WKH\�KDYH�QR�YLDEOH�DOWHUQDWLYHV�

���� 7KH� &$&� LQ� 0LWWDO FRQILUPV� WKDW� WKH� DVVHVVPHQW� RI� GHWULPHQW� UHTXLUHV� D� YDOXH�

MXGJPHQW���� 5HJDUGLQJ�WKH�HVWDEOLVKPHQW�RI�GHWULPHQW��WKH�&$&�LQ�0LWWDO IXUWKHU�VD\V�³LW�

GRHV�QRW�DSSHDU�WR�EH�LQ�GLVSXWH�WKDW��LI�WKH�SULFHV�FRPSODLQHG�RI�DUH�KHOG�WR�EH�H[FHVVLYH��

GHWULPHQW�WR�FRQVXPHUV�ZLOO�KDYH�UHVXOWHG´���� 7KLV�LV�QRW�DW�DOO�VXUSULVLQJ�VLQFH�H[FHVVLYH�

SULFLQJ� LV� DQ� H[SORLWDWLYH� W\SH� RI� DEXVH�� ,I� DQ� H[FHVVLYH� SULFH� LV� IRXQG� WR� KDYH� EHHQ�

FKDUJHG��DQG�DQ�H[FHVV�SURILW�HDUQHG �DV�KDV EHHQ�FDOFXODWHG�LQ�WKLV�FDVH�DQG�ZLOO�EH�GHDOW�

ZLWK� XQGHU� UHPHGLHV��� WKLV�PXVW� EH� DW� WKH� H[SHQVH� RI� FRQVXPHUV RU� FXVWRPHUV LQ� WKH�

HFRQRP\�

���� 7KH�&$&�IXUWKHU�VWDWHV�LQ�0LWWDO��³&RPSHWLWLRQ�SURFHHGLQJV�LQYROYH�WKH�SXEOLF�LQWHUHVW��

DQG�XQGHU�WKH�$FW��WKH�7ULEXQDO�KDV�DQ�DFWLYH�UROH�WR�SOD\�LQ�SURWHFWLQJ�WKDW�LQWHUHVW�´��� 2XU�

$FW�KDV�D�ZLGH�DPELW�� LW� LV�FKDUJHG�ZLWK�EDODQFLQJ�WKH� LQWHUHVWV�RI�ZRUNHUV��RZQHUV�DQG�

FRQVXPHUV��ZKLOH�VHWWLQJ�WKH�UXOHV�IRU�DQ�HIILFLHQW��FRPSHWLWLYH�HFRQRPLF�HQYLURQPHQW�WKDW�

IRFXVVHV�RQ�GHYHORSPHQW�WR�WKH�EHQHILW�DOO�6RXWK�$IULFDQV���� 7KH�SXUSRVH�RI� WKH�$FW� LV�

LQWHU� DOLD WR� SURPRWH� DQG� PDLQWDLQ� FRPSHWLWLRQ� LQ� WKH� 5HSXEOLF� LQ� RUGHU� WR� SURYLGH�

FRQVXPHUV�ZLWK�FRPSHWLWLYH�SULFHV�DQG�SURGXFW�FKRLFHV��� DQG�WR�DGYDQFH�WKH�VRFLDO�DQG�

HFRQRPLF�ZHOIDUH�RI�6RXWK�$IULFDQV����

���� 7KH�SULFLQJ�FRQGXFW�RI %DEHOHJL�GXULQJ�D�FULVLV�PXVW�EH�FRQVLGHUHG�LQ�WKH�FRQWH[W�RI�

WKH� DFWLYH� UROH� WKDW� WKH� 7ULEXQDO� KDV� LQ� SURWHFWLQJ� WKH� SXEOLF� LQWHUHVW� DQG� WKH� EURDGHU�

SXUSRVH�RI�WKH�$FW� 7KLV�PHDQV�WKDW�RQH�PXVW�KDYH�UHJDUG�WR�FRQWH[W��LQFOXGLQJ�WKH�QDWXUH�

RI�WKH�FRQGXFW� RU�WKH�WKHRU\�RI�KDUP��DV�ZHOO�DV�WKH�HFRQRPLF�DQG�RWKHU�FLUFXPVWDQFHV��

LQ�WKLV�FDVH�WKH�VXEVWDQWLDO�KLNLQJ�XS�RI�SULFHV�LQ�WKH�WLPH�RI�D KHDOWK FULVLV� 6XFK�FRQGXFW�

E\�D�ILUP�DW�VXFK�WLPH�VKRXOG�IURP�D�SXEOLF�LQWHUHVW�SHUVSHFWLYH�EH�UHJDUGHG�DV�RIIHQVLYH�

���� %DEHOHJL¶V�RWKHU�FODLP��UHIHUULQJ�WR�WKH 2(&'�DQG�WKH�)7&��LV�WKDW�FXVWRPHUV�DUH�ZHOO�

VHUYHG�E\�SULFH�KLNHV�EHFDXVH�WKLV�PLJKW�SURYLGH�PDUNHW�VLJQDOV�WR�EULQJ�LQ�PRUH�VXSSO\��

+RZHYHU��HYHQ�LQ�WKH�8QLWHG�6WDWHV�ZKHUH��SULRU�WR�&RYLG���� DW�D�IHGHUDO�OHYHO�WKHUH�ZDV�

��� 0LWWDO��SDUDJUDSK����
��� 0LWWDO��SDUDJUDSK����
��� 0LWWDO��SDUDJUDSK����
��� $FW��SUHDPEOH�
��� 6HFWLRQ���E��RI�WKH�$FW�
��� 6HFWLRQ���F��RI�WKH�$FW�
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QR�H[FHVVLYH�SULFLQJ� LQWHUYHQWLRQ��PRUH�WKDQ���� LQGLYLGXDO�6WDWHV�KDYH�GHFLGHG�WKDW�WKH�

VKRUW�WHUP DEXVH�RI�PDUNHW�SRZHU�LV�DEKRUUHQW��7KLV�DUJXPHQW�RI�%DEHOHJL�GRHV�QRW�SDVV�

PXVWHU�ZKHQ�FRQVLGHUDWLRQ�LV�KDG�WR�WKH�VXFFHVVLYH�DQG�PDVVLYH�LQFUHDVHV�LQ�LWV�SULFHV�

DQG�PDUN�XSV�GXULQJ�WKH�&RPSODLQ�3HULRG��7KH�PDVVLYH�OHYHOV�RI�LQFUHDVHV�LQ�ERWK�SULFHV�

DQG�PDUN�XSV�DV�HIIHFWHG�E\�%DEHOHJL�JR�IDU�EH\RQG�ZKDW�PD\�DVVLVW�LQ DWWUDFWLQJ�VXSSO\�

UHVSRQVHV�� WKHVH� LQFUHDVHV� FOHDUO\� DUH� RI� DQ� H[SORLWDWLYH� QDWXUH�� ,I� WKHUH� LV� D� NQRZQ�

VKRUWDJH�RI�D�SURGXFW�VXFK�DV�PDVNV�LQ�WKH�PDUNHW��ILUPV�FDQ�WDNH�DGYDQWDJH�RI�WKDW�DQG�

LQFUHDVH�RXWSXW�

���� )XUWKHUPRUH�� LQFOXGHG� LQ� WKH� DQDO\VLV� DV� UHTXLUHG� E\� VHFWLRQ� �� RI� WKH� $FW LV DQ�

DVVHVVPHQW RI� ZKHWKHU� RU� QRW� WKH� GLIIHUHQFH� EHWZHHQ� WKH� SULFH� FKDUJHG� DQG� WKH�

FRPSHWLWLYH�SULFH�LV�XQUHDVRQDEOH��VHH�SDUDJUDSKV���� WR���� DERYH���7KHUHIRUH��VRPH�

OHYHO� RI� SULFH� LQFUHDVH� �WR� DWWUDFW� HQWU\�� ZRXOG� EH� DFFHSWDEOH�� DQG� WKH� &RPPLVVLRQ�

VXJJHVWV�WKDW�LQ�WKH�FRQWH[W�RI�&RYLG����D�����WKUHVKROG�VKRXOG�EH�XWLOLVHG��VHH�SDUDJUDSK�

��� DERYH���%DEHOHJL¶V�LQFUHDVHV�LQ�ERWK�SULFHV�DQG�PDUN�XSV�DUH�KRZHYHU�VR�IDU�DERYH�

DQ\�DFFHSWDEOH�OHYHO�WKDW�WKH\�FOHDUO\�DUH H[SORLWDWLYH�

���� %DEHOHJL¶V�LQFUHDVHG�SULFLQJ�GXULQJ�WKH�&RPSODLQW�3HULRG�LV�DOVR�QRW�WKH�UHVXOW�RI�VRPH�

LQJHQXLW\�RU� LQYHVWPHQW�PDGH�E\� LW��5DWKHU�� WKH�HYLGHQFH�VXJJHVWV� WKDW�%DEHOHJL�FRXOG�

GXULQJ�WKH�&RPSODLQW�3HULRG�H[SORLW�WKH�HFRQRPLF�FLUFXPVWDQFHV�DPLG�WKH &RYLG��� KHDOWK

FULVLV DQG�GLG�VR�

���� 0RWWD��� KDV� H[SUHVVHG� WKH� YLHZ�� LQ� WKH� FRQWH[W� RI� &RYLG����� WKDW� ³([FHVVLYH� SULFH�

DFWLRQV�LQ�DQWLWUXVW�DUH�RIWHQ�FULWLFLVHG�EHFDXVH��L��WKH\�LQWHUIHUH�ZLWK�WKH�UHJXODU�IXQFWLRQLQJ�

RI� WKH�PDUNHW��DQG� �LL�� WKH\�PD\� ³H[SURSULDWH´� ILUPV�RI� WKH� IUXLWV�RI� WKHLU� LQYHVWPHQW�DQG�

LQQRYDWLRQ��+RZHYHU��XQGHU�WKH�FXUUHQW�FLUFXPVWDQFHV��REMHFWLRQ��L��ZLOO�QRW�DSSO\�LI�VXSSO\�

LV�XQOLNHO\�WR�UHVSRQG�LQ�WKH�VKRUW�UXQ��DV�IRU��LL���SULFH�VSLNHV�DUH�GXH�WR�VXGGHQ�LQFUHDVHV�

LQ�GHPDQG�RU�FDSWLYLW\�RI�FRQVXPHUV�DQG�EHDU�OLWWOH�UHODWLRQ�WR�ILUPV¶�LQYHVWPHQW�RU�HIIRUW�´�

7KLV�LV�LQGHHG�WKH�FDVH�KHUH DV�WKH�DERYH�HYLGHQFH�DQG�DQDO\VLV�VKRZ�

���� )7,�IXUWKHU�FRQWHQGV�WKDW�WKHUH�LV�QHJOLJLEOH�FRQVXPHU�KDUP LQ�WKLV�FDVH��+RZHYHU��QR�

FUHGLEOH�HYLGHQFH�LV SUHVHQWHG�WR�VXSSRUW�WKLV� %DEHOHJL�FDQQRW�JHW�DURXQG�WKH�IDFW�WKDW�LW�

LQFUHDVHG�LWV�SULFHV�WR�FXVWRPHUV�VXFFHVVLYHO\�DQG�PDVVLYHO\�ZLWKRXW�DQ\�FRVW�MXVWLILFDWLRQ

DQG�WKDW�WKLV�PXVW�FRPH�DV�D�FRVW�WR�FXVWRPHUV�DQG FRQVXPHUV LQ�WKH�HFRQRP\��$V�WKH�

&$&�VWDWHG� LQ�0LWWDO��� DQ� ³H[FHVVLYH�SULFH�PD\�EH�FKDUJHG� WR�D�VLQJOH�FXVWRPHU´�DQG�

��� 0RWWD������
��� 0LWWDO��SDUDJUDSK����
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DFFRUGLQJO\�GHWULPHQW� WR� WKDW�VLQJOH�FXVWRPHU FRQVWLWXWHV�VXIILFLHQW�JURXQGV�RQ�ZKLFK� WR�

ILQG�DQ�H[FHVVLYH�SULFH�LQ�EUHDFK�RI�VHFWLRQ������D��RI�WKH�$FW� $V�ZH�KDYH�QRWHG��WDNLQJ�

DGYDQWDJH�RI�D�FULVLV�VLWXDWLRQ�WR�LQFUHDVH�SULFHV�DERYH�FRPSHWLWLYH�OHYHOV�LV�RIWHQ�GRQH�E\�

QXPHURXV�ILUPV�DW�WKH�UHWDLO� UHVHOOHU RU ZKROHVDOH OHYHO�RI�WKH�VXSSO\�FKDLQ��,Q�WKH�UHOHYDQW�

FRQWH[W��%DEHOHJL¶V�FRQGXFW�LV�UHSUHKHQVLEOH�EHFDXVH�LWV�FXVWRPHUV�DUH�H[SORLWHG�DPLGVW�

D�FULVLV ZKHQ�WKHVH�FXVWRPHUV DUH�DW�WKHLU�PRVW�YXOQHUDEOH DQG�WKHLU�FKRLFHV�OLPLWHG�

���� )7,�IXUWKHU�FRQWHQGV��� WKDW�VLQFH�))3��PDVNV�DUH�QRW�VXLWDEOH�IRU�PHGLFDO�SXUSRVHV��

WKH� GHWULPHQWDO� HIIHFW� RQ� FRQVXPHUV� �LI� DQ\�� FDQ� RQO\� DSSO\� WR� FRQVXPHUV� LQ� WKH� GXVW�

SDUWLFOHV�VHFWRUV��DQG�FDQ�KDYH�QR�HIIHFW�RQ�SXEOLF�KHDOWK�RU�KHDOWKFDUH ZRUNHUV��WKH�))3��

PDVNV�FDQQRW�EH�VHHQ�DV�HVVHQWLDO�SURGXFWV�IRU�WKH�SHULRG�RI�GLVDVWHU��:H�KDYH�DOUHDG\�

GHDOW�ZLWK�WKLV�DERYH��7KLV�LV�D�PLVSODFHG DUJXPHQW��$V�ZH�KDYH�LQGLFDWHG��%DEHOHJL�RIIHUV�

QR�H[SODQDWLRQ�IRU�WKH�VXGGHQ�LQFUHDVH�RU�VXUJH�LQ�WKH�GHPDQG�IRU GXVW�PDVNV�RWKHU�WKDQ�

&RYLG���� 7KH�HYLGHQFH�LV�WKDW�WKH�VXGGHQ�DQG�VLJQLILFDQW�LQFUHDVH LQ�WKH�GHPDQG�IRU�GXVW�

PDVNV�LV GLUHFWO\�UHODWHG�WR�&RYLG�����7KLV FRQILUPV�WKDW�FXVWRPHUV DQG FRQVXPHUV�DW�WKH�

WLPH�VDZ�YDOXH�LQ�GXVW�PDVNV�RIIHULQJ�VRPH�XVH�RU�EHQHILW� LQ�WKH &RYLG��� KHDOWK�FULVLV�

FRQWH[W��)XUWKHUPRUH��WKH�SURKLELWLRQ�DJDLQVW�H[FHVVLYH�SULFLQJ��XQGHU�VHFWLRQ���RI�WKH�$FW�

LV�QRW�RI�OLPLWHG�DSSOLFDWLRQ�RQO\�WR�LWHPV�GHHPHG�HVVHQWLDO�EXW DSSOLHV�WR�DQ\�SURGXFW�RU�

VHUYLFH�

���� :H� FRQFOXGH� WKDW� %DEHOHJL¶V� SULFHV� FKDUJHG� GXULQJ� WKH� &RPSODLQW� 3HULRG� IURP� D�

FRQWH[WXDO�DQG�HFRQRPLF�SHUVSHFWLYH�ZHUH�RI�DQ�H[SORLWDWLYH QDWXUH��%DEHOHJL�NQHZ�IXOO�

ZHOO�WKDW�WKHUH�ZDV�D�VLJQLILFDQW�LQFUHDVH�LQ�WKH�GHPDQG�IRU�PDVNV�GXULQJ�WKH�&RPSODLQW�

3HULRG�DQG�WRRN�DGYDQWDJH RI�FXVWRPHUV�DQG FRQVXPHUV�DPLG�WKH�LQWHUQDWLRQDO�&RYLG����

KHDOWK� FULVLV�� 7KLV� OHDGV� XV� WR� FRQFOXGH� WKDW� %DEHOHJL¶V� SULFHV� FKDUJHG� GXULQJ� WKH�

&RPSODLQW�3HULRG�ZHUH WR�WKH�GHWULPHQW�RI�FRQVXPHUV DQG FXVWRPHUV�

&RQFOXVLRQ

���� *LYHQ�DOO�RI�WKH�DERYH��ZH�ILQG�WKDW�%DEHOHJL�KDV�FRQWUDYHQHG�VHFWLRQ������D� RI�WKH�

$FW�E\�FKDUJLQJ�H[FHVVLYH�SULFHV�IRU�))3��PDVNV�GXULQJ�WKH�&RPSODLQW�3HULRG��:KLOH�WKH�

&RPPLVVLRQ�KDV�SUHVHQWHG�HYLGHQFH�WKDW�ZDUUDQWV�D�ILQGLQJ�RI�H[FHVVLYH�SULFLQJ��%DEHOHJL�

KDV�IDLOHG�WR�GLVFKDUJH�LWV�RQXV�WR�UHEXW�WKH�&RPPLVVLRQ¶V�FDVH�

���� :H�QH[W�FRQVLGHU�UHPHGLHV�

��� $W�SDUDJUDSK����
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5HPHGLHV

���� :LWK�UHJDUGV�WR�UHPHGLHV�WKH�&RPPLVVLRQ�VXEPLWV�WKDW�LW�ZRXOG�EH�DSSURSULDWH�IRU�WKH�

7ULEXQDO�WR�JUDQW�DQ�RUGHU�

������ LQWHUGLFWLQJ�DQG�UHVWUDLQLQJ�%DEHOHJL� IURP�HQJDJLQJ� LQ�DQ\�IXUWKHU FRQGXFW� LQ�

FRQWUDYHQWLRQ�RI�VHFWLRQ������D��RI�WKH�$FW�XQWLO�WKH�HQG�RI�WKH�QDWLRQDO�VWDWH�RI�GLVDVWHU�

������ GLUHFWLQJ� %DEHOHJL� WR� SD\� DQ� DGPLQLVWUDWLYH� SHQDOW\�� LQ� WHUPV� RI� VHFWLRQ�

������D��LLL� RI� WKH�$FW�� LQ� WKH�DPRXQW�RI� QR� OHVV� WKDQ�5��� ���� �RQH�KXQGUHG DQG�

WKLUWHHQ�WKRXVDQG�5DQG����� ,Q�RUDO�DUJXPHQW�WKH�&RPPLVVLRQ�KRZHYHU�SHUVLVWHG�WKDW�

DQ�DSSURSULDWH�SHQDOW\�ZRXOG�EH�����RI�%DEHOHJL¶V�WXUQRYHU�LQ�LWV�PRVW�UHFHQW�ILQDQFLDO�

\HDU� DQG

������ DGGUHVVLQJ�WKH�5HVSRQGHQW¶V�FRQGXFW�LQ�FRQWUDYHQWLRQ�RI�VHFWLRQ������D� RI�WKH�

$FW�LQ�VXFK�IXUWKHU�WHUPV�DV�WKH�7ULEXQDO�PD\�GHHP�DSSURSULDWH�

���� 5HJDUGLQJ�WKH�&RPPLVVLRQ¶V�VXEPLVVLRQV�RQ�LQWHUGLFWRU\�UHOLHI� ZH�VHH�QR�UHDVRQ�RQ�

WKH� IDFWV� RI� WKLV� FDVH� WR� LQWHUGLFW� %DEHOHJL� IURP� HQJDJLQJ� LQ� DQ\� IXUWKHU� FRQGXFW� LQ�

FRQWUDYHQWLRQ�RI�VHFWLRQ���RI� WKH�$FW��$V�ZH�KDYH�QRWHG��FRPSHWLWLRQ�DXWKRULWLHV�DUH�DW�

WLPHV�RI�FULVLV�DQG� LQVWDQFHV�RI�H[SORLWDWLYH�SULFH�DEXVH��GXW\�ERXQG�WR�DFW� LQ�UHJDUG� WR�

UHJXODWLQJ�WKH�PDUNHW�FRQGXFW�WKDW�RFFXUUHG��,W�LV�FRPPRQ�FDXVH�WKDW�%DEHOHJL¶V�PDUNHW�

FRQGXFW� LQ� WHUPV� RI� VHFWLRQ� �� LV� QRW� RQJRLQJ� )XUWKHUPRUH�� DQ\� SRWHQWLDO� IXWXUH� UHSHDW�

FRQGXFW�RI�D�VLPLODU�QDWXUH�ZLOO�DWWUDFW�ODUJHU VDQFWLRQV�

���� :H�QH[W�GHDO�ZLWK�DQ�DSSURSULDWH�DGPLQLVWUDWLYH�SHQDOW\�

���� 7KH� &RPPLVVLRQ� DQG� %DEHOHJL� KDYH ZLGHO\� GLYHUJHQW� YLHZV� RQ� DQ� DSSURSULDWH�

DGPLQLVWUDWLYH�SHQDOW\ WR�EH�SDLG�E\�%DEHOHJL��$V�LQGLFDWHG��WKH�&RPPLVVLRQ�SHUVLVWV ZLWK�

LWV�DUJXPHQW�WKDW�WKH�SHQDOW\�VKRXOG�EH�DQ�DPRXQW�RI�����RI�%DEHOHJL¶V�DQQXDO�WXUQRYHU�

LQ�LWV�PRVW�UHFHQW�ILQDQFLDO�\HDU��7KH�&RPPLVVLRQ�IXUWKHU�VXEPLWV�WKDW�IRU�H[FHVVLYH�SULFLQJ�

PDWWHUV� LQ� UHODWLRQ� WR�&RYLG����� WKH� SULQFLSOHV� RXWOLQHG� LQ� WKH�86$ LQ� UHODWLRQ� WR� ³WUHEOH�

GDPDJHV´ VKRXOG�EH�FRQVLGHUHG��7KH�&RPPLVVLRQ�FDOFXODWHG�WKH�H[FHVV�SURILW�HDUQHG�E\�

%DEHOHJL�RQ�))3��PDVNV�RYHU�WKH�&RPSODLQW�3HULRG�DV�5�� ��� DQG�LI�WKLV�LV�PXOWLSOLHG�E\�

WKUHH�WKH�SHQDOW\�DPRXQW�ZRXOG�EH�5��� ����

��� &RPPLVVLRQ¶V�+HDGV�RI�$UJXPHQW�
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���� %DEHOHJL�VXEPLWV�WKDW�WKH�SHQDOW\�DPRXQW�VKRXOG�EH�LQ�WKH�RUGHU�RI�5� ����XVLQJ�D

EDVH�SHUFHQWDJH�RI�����RI�WKH�DIIHFWHG��QRW�WRWDO��WXUQRYHU�LQ�LWV�FDOFXODWLRQV� :H�H[SODLQ�

WKH�³EDVH�SHUFHQWDJH´ EHORZ�

���� 7KH�7ULEXQDO�LQ�WHUPV�RI�VHFWLRQ�������D��LLL��RI�WKH�$FW�PD\�PDNH�DQ�DSSURSULDWH�RUGHU�

LQ� UHODWLRQ� WR� D� SURKLELWHG� SUDFWLFH� DQG� VXFK� RUGHU� PD\� LQFOXGH� WKH� LPSRVLWLRQ� RI� DQ�

DGPLQLVWUDWLYH�SHQDOW\�IRU�VHFWLRQ���FDVHV LQ�WHUPV�RI�VHFWLRQ�������D� RI�WKH�$FW� ,Q�WHUPV�

RI�VHFWLRQ�������RI�WKH�$FW�VXFK�SHQDOW\�PD\�QRW�H[FHHG�����RI�WKH�ILUP¶V�DQQXDO�WXUQRYHU�

LQ�WKH�5HSXEOLF�DQG�LWV�H[SRUWV�IURP�WKH�5HSXEOLF�GXULQJ�WKH�ILUP¶V�SUHFHGLQJ�ILQDQFLDO�\HDU��

7KH� 7ULEXQDO� KDV� SUHYLRXVO\� GHWHUPLQHG� WKDW� WKH� UHOHYDQW� WXUQRYHU� LV� WXUQRYHU� LQ� WKH�

³DIIHFWHG´ OLQH�RI�EXVLQHVV����

���� 7KH� IDFWRUV� WKDW� WKH� 7ULEXQDO� PXVW� WDNH� LQWR� FRQVLGHUDWLRQ� ZKHQ� FDOFXODWLQJ� WKH�

DSSURSULDWH�SHQDOW\�LQ�WKH�FLUFXPVWDQFHV�RI�HDFK�FDVH�DUH�SURYLGHG�IRU�LQ�VHFWLRQ������ RI�

WKH�$FW��7KHVH�DUH��

�L� WKH�QDWXUH��GXUDWLRQ��JUDYLW\�DQG�H[WHQW�RI�WKH�FRQWUDYHQWLRQ��

�LL� DQ\�ORVV�RU�GDPDJH�VXIIHUHG�DV�D�UHVXOW�RI�WKH�FRQWUDYHQWLRQ�

�LLL� WKH�EHKDYLRXU�RI�WKH�UHVSRQGHQW�

�LY� WKH�PDUNHW�FLUFXPVWDQFHV�LQ�ZKLFK�WKH�FRQWUDYHQWLRQ�WRRN�SODFH��

�Y� WKH�OHYHO RI�SURILW�GHULYHG�IURP�WKH�FRQWUDYHQWLRQ�

�YL� WKH�GHJUHH�WR�ZKLFK�WKH�UHVSRQGHQW�KDV�FRRSHUDWHG�ZLWK�WKH�&RPPLVVLRQ�DQG�

WKH�7ULEXQDO��DQG�

�YLL� ZKHWKHU�WKH�UHVSRQGHQW�KDV�SUHYLRXVO\�EHHQ�IRXQG�WR�KDYH�FRQWUDYHQHG�WKH�$FW��

���� ,Q� DFFRUGDQFH�ZLWK� WKH� MXULVSUXGHQFH� RI WKH�&$&�� WKH� SHQDOW\� DPRXQW� RXJKW� WR� EH�

SURSRUWLRQDO�LQ�VHYHULW\�WR�WKH�GHJUHH�RI�EODPHZRUWKLQHVV�RI�WKH�RIIHQGLQJ�SDUW\��WKH�QDWXUH�

RI�WKH�RIIHQFH�DQG�LWV�HIIHFW�RQ�WKH�6RXWK�$IULFDQ�HFRQRP\�LQ�JHQHUDO�DQG�FRQVXPHUV�LQ�

SDUWLFXODU����

���� ,Q�$YHQJ��� WKH�7ULEXQDO�GHYHORSHG�D�VL[�VWHS�PHWKRGRORJ\�IRU� WKH�FDOFXODWLRQ�RI�DQ�

DSSURSULDWH� SHQDOW\� DQG� WKLV� PHWKRGRORJ\� KDV� VLQFH� EHFRPH� D� FRPPRQ� DSSURDFK� WR�

GHWHUPLQH WKH� SHQDOW\� EDVHG� RQ� WKH� VHFWLRQ� ������ IDFWRUV� :H� VKDOO� XVH� WKLV VL[�VWHS�

PHWKRGRORJ\�DV�D�EDVLV�IRU�WKH�FDOFXODWLRQ�RI�DQ�DSSURSULDWH�SHQDOW\�LQ�WKLV�PDWWHU�

��� &RPSHWLWLRQ�&RPPLVVLRQ�$QG�$YHQJ��$IULFD��/LPLWHG�7�$�6WHHOHGDOH��5HLQIRUFLQJ�0HVK�6ROXWLRQV�
�3W\��/WG��9XOFDQLD�5HLQIRUFLQJ��3W\��/LPLWHG��$QG�%UF�0HVK�5HLQIRUFLQJ��3W\��/LPLWHG �&5���'HF����
GHFLVLRQ�RI���0D\����� �³$YHQJ´���SDUDJUDSK������6RXWKHUQ�3LSHOLQH�&RQWUDFWRUV�DQG�$QRWKHU�Y�
&RPSHWLWLRQ�&RPPLVVLRQ >����@���&3/5������&$&���³6RXWKHUQ�3LSHOLQH´���SDUDJUDSK����
��� 6HH��IRU�H[DPSOH��6RXWKHUQ�3LSHOLQH��SDUDJUDSK ��
��� $YHQJ�
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������ 6WHS����'HWHUPLQDWLRQ�RI�WKH�DIIHFWHG�WXUQRYHU�LQ�WKH�EDVH�\HDU�

�������� %DEHOHJL¶V�WXUQRYHU�IRU�))3��PDVNV�LQ�WKH�SHULRG���0DUFK������WR����

)HEUXDU\������LV 5��������

������ 6WHS����&DOFXODWLRQ�RI� WKH�EDVH�DPRXQW�EHLQJ�WKDW�SURSRUWLRQ�RI� WKH�DIIHFWHG�

WXUQRYHU� UHOLHG� XSRQ�� 7KLV� EDVH� DPRXQW� FDQ� UDQJH� IURP� ������ RI� WKH� DIIHFWHG�

WXUQRYHU�

���������� 7KH� SUDFWLFH� LQ� GHWHUPLQLQJ� WKH� EDVH� DPRXQW� LV� WR� FRQVLGHU� WKH�

LQIULQJHPHQW� DV� D� ZKROH�� LQFOXGLQJ� WKH� QDWXUH�� JUDYLW\� DQG� H[WHQW� RI� WKH�

FRQWUDYHQWLRQ�DQG�WKH�PDUNHW�FLUFXPVWDQFHV�LQ�ZKLFK�WKH�FRQWUDYHQWLRQ�WRRN�

SODFH�

���������� :H�FRQVLGHU�����DV�DQ�DSSURSULDWH�EDVH�DPRXQW�VLQFH�WKH�H[SORLWDWLRQ�

RI�FRQVXPHUV RU FXVWRPHUV�E\�FKDUJLQJ�H[FHVVLYH�SULFHV�LQ�D WLPH�RI�FULVLV�

VXFK� DV�&RYLG�����PXVW� EH� FRQVLGHUHG� DV� ERWK� JUDYH� DQG� UHSUHKHQVLEOH�

FRQGXFW��%DEHOHJL¶V�H[WUHPHO\�KLJK�LQFUHDVHV�LQ�SULFHV�DQG�PDUN�XSV�GXULQJ�

WKH� &RPSODLQW� 3HULRG� DERYH� FRPSHWLWLYH OHYHOV� DUH FOHDU� HYLGHQFH� RI�

FRQVXPHUV DQG FXVWRPHUV�EHLQJ�IRUFHG�WR�SD\�PDWHULDOO\�LQFUHDVHG�SULFHV�

���������� $SSO\LQJ�����WR�WKH�DIIHFWHG�WXUQRYHU�JLYHV WKH�IROORZLQJ�UHVXOW��5����

����;����� �5��� ����

������ 6WHS� ��� ³0XOWLSO\LQJ´ WKH� DPRXQW� REWDLQHG� LQ� VWHS� �� E\� WKH� GXUDWLRQ� RI� WKH�

FRQWUDYHQWLRQ�

�������� :H�FRQVLGHU� WKH�GXUDWLRQ�RI�%DEHOHJL¶V�FRQGXFW�KHUH��7KH�&RPSODLQW�

3HULRG�LQ�WKLV�FDVH�LV����GD\V�RXW�RI�D�WRWDO�RI�����GD\V LQ�WKH�\HDU��UHVXOWLQJ�LQ�

WKH�IROORZLQJ�DPRXQW��5��������;�������� �5�� ����

������ 6WHS����5RXQGLQJ�RII�WKH�ILJXUH�REWDLQHG�LQ�VWHS���LI�LW�H[FHHGV�WKH�FDS�SURYLGHG�

IRU�E\�VHFWLRQ�������RI�WKH�$FW�

�������� 1R� URXQGLQJ� RII� LV� UHTXLUHG� LQ� WKLV� FDVH DQG� WKH� DPRXQW� UHPDLQV� DW�

5�� ����

������ 6WHS����&RQVLGHULQJ�IDFWRUV�WKDW�PLJKW�PLWLJDWH�DQG�RU�DJJUDYDWH�WKH�DPRXQW�

UHDFKHG�LQ�VWHS����E\�ZD\�RI�D�GLVFRXQW�RU�SUHPLXP�

�������� 8QGHU�VWHS���ZH�FRQVLGHU�WKH�EHKDYLRXU�RI�%DEHOHJL�DQG�WKH�GHJUHH�WR�

ZKLFK� LW�KDV�FRRSHUDWHG�ZLWK� WKH�&RPPLVVLRQ�DQG�WKH�7ULEXQDO��ZKHWKHU� LW KDV�

SUHYLRXVO\�EHHQ�IRXQG�WR�KDYH�FRQWUDYHQHG�WKH�$FW��DV�ZHOO�DV�WKH�OHYHO�RI�SURILW�
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WKDW�%DEHOHJL�GHULYHG�IURP�WKH�FRQWUDYHQWLRQ DQG�WKH�SULQFLSOH�RI�GHWHUUHQFH�LQ�

WKH�FRQWH[W�RI�SULFLQJ�DEXVHV�DPLG�WKH�&RYLG����FULVLV��

�������� %DEHOHJL�KDV�QRW�SUHYLRXVO\�EHHQ�IRXQG�WR�KDYH�FRQWUDYHQHG�WKH�$FW��,W�

UHVSRQGHG�WLPHRXVO\�WR�WKH�&RPSODLQW�5HIHUUDO�DQG�UHTXHVWV�E\�WKH�7ULEXQDO�IRU�

DGGLWLRQDO�LQIRUPDWLRQ��7KH�&RPPLVVLRQ�KRZHYHU�QRWHG�WKDW�%DEHOHJL�ZRXOG�QRW�

DGPLW�WR�D�FRQWUDYHQWLRQ��GHVSLWH�LWV�DGPLVVLRQ�LQ�LWV�$QVZHULQJ�$IILGDYLW�WKDW�LWV�

PDUN�XS�RQ�PDVNV�H[FHHGHG������RQ�DYHUDJH�GXULQJ�WKH�&RPSODLQW�3HULRG��DQG�

RQ�LWV�RZQ�EHVW�HFRQRPLF�FDVH�D������PDUN�XS�GXULQJ�WKH�&RPSODLQW�3HULRG �VHH�

SDUDJUDSK���� DERYH��� UHTXLULQJ� WKH�&RPPLVVLRQ� WR�IRFXV� LWV�UHVRXUFHV�GXULQJ�

WKH�ORFNGRZQ�SHULRG�WRZDUGV�WKH�SURVHFXWLRQ�RI�WKLV�PDWWHU� %DEHOHJL�VXEPLWV�WKDW�

LW�KDV�FRRSHUDWHG�ZLWK�WKH�&RPPLVVLRQ�

�������� ,W� LV� ZLGHO\� DFFHSWHG� WKDW� DQ� DSSURSULDWH� SHQDOW\� VKRXOG� WDNH� LQWR�

DFFRXQW� WKH� EHQHILW� WKDW�ZLOO� IORZ� IURP� WKH� FRQGXFW� WR� WKH�5HVSRQGHQW �DV� SHU�

VHFWLRQ�������H��RI�WKH�$FW WKDW�UHTXLUHV�XV�WR�FRQVLGHU�WKH�OHYHO�RI�SURILW�GHULYHG�

IURP�WKH�FRQWUDYHQWLRQ�� DQG�IXUWKHUPRUH�WKDW�WKH�SHQDOW\�VKRXOG�EH�VXIILFLHQWO\�

RQHURXV�WR�DFW�DV�D�GHWHUUHQW�

�������� $OWKRXJK�LQ�D�FDUWHO�FRQWH[W��WKH�&$&�LQ�6RXWKHUQ�3LSHOLQHV GHDOV�ZLWK�

WKH�LVVXH�RI�WKH�H[SHFWHG�EHQHILW�RI�WKH�FRQGXFW�DQG�WKH�SULQFLSOH�RI�GHWHUUHQFH��

7KH�&$&�VWDWHV��³,W�ZDV�QRWHG�LQ�)HGHUDO�0RJXO�VXSUD�DW����WKDW�WKH�LPSRVLWLRQ�

RI�DQ�DGPLQLVWUDWLYH�SHQDOW\�VKRXOG�QRW�RQO\�SURPRWH�WKH�LPSRUWDQW�REMHFWLYH�RI�

GHWHUUHQFH EXW�WKDW�VLJKW�VKRXOG�QRW�EH�ORVW�RI�IDLUQHVV�WR�WKH�RIIHQGLQJ�SDUW\��,Q�

SDUWLFXODU��D�SHQDOW\�VKRXOG�QRW�EH�LPSRVHG�LQ�RUGHU�WR�GHVWUR\�WKH�EXVLQHVV�RI�

WKH�RIIHQGLQJ�SDUW\��D�SRLQW�FRQILUPHG�E\�V������ZKLFK�SODFHV�D�FDS�RQ�WKH�DPRXQW�

RI�D�SHQDOW\�ZKLFK�PD\�EH�LPSRVHG��WKDW�LV�LW�FDQQRW�H[FHHG�����RI�WKH�RIIHQGLQJ�

ILUP¶V�DQQXDO�WXUQRYHU�LQ�WKH�5HSXEOLF�DQG�LWV�H[SRUWV�GXULQJ�WKDW�ILUP¶V�SUHFHHGLQJ�

ILQDQFLDO \HDU´��� �HPSKDVLV�DGGHG�� :H�QRWH�WKDW�ZH�DSSO\ WKH�DSSURSULDWH�FDS�

LQ�WKH�VL[�VWHS�SURFHVV�

�������� 7KH� &$&� TXRWHV� 0RWWD�� ³$V� 0RWWD� KDV� QRWHG� ������ ����� (XURSHDQ�

&RPSHWLWLRQ�/DZ�5HYLHZ������D�VXFFHVVIXO�ILQH�GHSHQGV�RQ�D�FRQVLGHUDWLRQ�RI�

WKH�H[SHFWHG�EHQHILW�RI�WKH�FRQGXFW DQG�WKH�SRVVLELOLW\�RI�EHLQJ�VR�GLVFRYHUHG´���

�HPSKDVLV�DGGHG���7KH�&$&�JRHV� RQ� WR� VWDWH�� ³$� FDOFXODWLRQ� RI� WKH� H[SHFWHG�

��� $W�>�@�
��� $W�>��@�
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EHQHILW�ZLOO��RI�FRXUVH��KDYH�WR�WDNH�LQWR�DFFRXQW�QRW�RQO\�WKH�SUREOHP�RI�GLVFRYHU\�

RI�WKH�UHOHYDQW�GRFXPHQWDWLRQ�WR�VXSSRUW�D�MXVWLILDEOH�ILQGLQJ�EXW�DOVR�WKH�H[WHQW�

WR�ZKLFK�WKH�FRPSHWLWLRQ�LQVWLWXWLRQV��LQ�WKLV�FDVH�WKH�7ULEXQDO�DQG�XOWLPDWHO\�WKLV�

&RXUW��DUH�SUHSDUHG� WR�HQVXUH�WKDW� WKH�EHQHILW�ZKLFK� IORZV�GLUHFWO\�RU� LQGLUHFWO\�

IURP�SDUWLFLSDWLRQ� LQ� FDUWHO� DFWLYLW\�ZLOO� KDYH� WR� EH� GLVJRUJHG�E\� WKH� DSSHOODQW´�

�HPSKDVLV�DGGHG����� 7KH�VDPH�SULQFLSOHV�DSSO\�KHUH�

�������� 7KH� (8� *XLGHOLQHV� RQ� WKH� PHWKRG� RI� VHWWLQJ� ILQHV� DOVR� VWUHVV� WKH�

LPSRUWDQFH� RI� DGPLQLVWUDWLYH� SHQDOWLHV� KDYLQJ� D� GHWHUUHQW� HIIHFW� ERWK� RQ� WKH�

5HVSRQGHQW� DQG� RWKHU� ILUPV�� 7KHVH� JXLGHOLQHV� VWDWH�� ³)LQHV� VKRXOG� KDYH� D�

VXIILFLHQWO\� GHWHUUHQW� HIIHFW�� QRW� RQO\� LQ� RUGHU� WR� VDQFWLRQ� WKH� XQGHUWDNLQJV�

FRQFHUQHG��VSHFLILF�GHWHUUHQFH��EXW�DOVR�LQ�RUGHU�WR�GHWHU�RWKHU�XQGHUWDNLQJV�IURP�

HQJDJLQJ�LQ��RU�FRQWLQXLQJ��EHKDYLRXU WKDW�LV�FRQWUDU\�WR�$UWLFOHV����DQG����RI�WKH�

(&�7UHDW\��JHQHUDO�GHWHUUHQFH�´��� �HPSKDVLV�DGGHG���:H�VXEPLW�WKDW�WKH�ODWWHU�

L�H��JHQHUDO�GHWHUUHQFH� LV�KLJKO\�UHOHYDQW�LQ�WKH�FRQWH[W�RI�SULFLQJ�DEXVHV�UHODWHG�

WR�&RYLG��� JLYHQ�LWV�SXEOLF�LQWHUHVW�LPSRUWDQFH�

�������� 7KH�DERYHPHQWLRQHG�JXLGHOLQHV�DOVR�GLUHFW�WKDW�ILQHV�ZLOO�EH�LQFUHDVHG�

WR� H[FHHG� WKH� JDLQV� LPSURSHUO\� PDGH� DV� D� UHVXOW� RI� WKH� LQIULQJHPHQW�� ³7KH�

&RPPLVVLRQ�ZLOO�DOVR�WDNH�LQWR�DFFRXQW�WKH�QHHG�WR�LQFUHDVH�WKH�ILQH�LQ�RUGHU�WR�

H[FHHG� WKH� DPRXQW� RI� JDLQV� LPSURSHUO\�PDGH� DV� D� UHVXOW� RI� WKH� LQIULQJHPHQW

ZKHUH� LW� LV� SRVVLEOH� WR� HVWLPDWH� WKDW� DPRXQW´ �HPSKDVLV� DGGHG����� 7KH� JDLQV�

LPSURSHUO\� PDGH� E\� %DEHOHJL� IURP� LWV LQIULQJHPHQW� RI� WKH� $FW� KDYH EHHQ�

HVWLPDWHG�DQG�ZH�GHDO�ZLWK�WKDW�QH[W�

�������� $V� LQGLFDWH� DERYH�� WKH� OHYHO� RI SURILW� GHULYHG� E\� %DEHOHJL� IURP� WKH�

FRQWUDYHQWLRQ GXULQJ�WKH�&RPSODLQW�3HULRG��DV�SHU�VHFWLRQ�������H��RI�WKH�$FW���RU�

H[FHVV�SURILW��LV FDOFXODWHG�E\�WKH�&RPPLVVLRQ�DV�5�� ������� 7KLV H[FHVV�SURILW�

FDOFXODWLRQ�LV�EDVHG�RQ�DOO�VDOHV�PDGH�E\�%DEHOHJL�RYHU�WKH�&RPSODLQW�3HULRG��

)7,�KRZHYHU�FDOFXODWHG�WKLV�DPRXQW�DV�5��������6LQFH�WKHUH�LV�QRW�D�VLJQLILFDQW�

GLIIHUHQFH�EHWZHHQ�WKHVH�WZR�DPRXQWV��ZH�VKDOO�IRU�SXUSRVHV�RI�WKH�FDOFXODWLRQ�

��� $W�>��@�
��� *XLGHOLQHV�RQ� WKH�PHWKRG�RI�VHWWLQJ� ILQHV� LPSRVHG�SXUVXDQW� WR�$UWLFOH�������D��RI�5HJXODWLRQ�1R�

������ ������&����������2IILFLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ��SDUDJUDSK���

��� 3DUDJUDSK����RI�WKH�*XLGHOLQHV�
��� 7KH�&RPPLVVLRQ�FDOFXODWHG�WKLV�DV�IROORZV��WKH�H[FHVV�PDUJLQ�LV�WKH�DEVROXWH�GLIIHUHQFH�EHWZHHQ�
WKH�DYHUDJH�SULFH�SHU�ER[�IRU�WKH�&RPSODLQW�3HULRG��5��������FRPSDUHG�WR�-DQXDU\�������5��������RU�
5������H[FHVV�SURILW�SHU�ER[��7KLV�LV�PXOWLSOLHG�E\�WKH�YROXPH�RI�VDOHV�L�H������ER[HV�
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RI�DQ�DSSURSULDWH�DGPLQLVWUDWLYH�SHQDOW\�XVH�)7,¶V�ORZHU�DPRXQW�RI�5����������

:H� WDNH� DOO� VDOHV� LQWR� DFFRXQW� VLQFH� %DEHOHJL¶V� PDUN�XSV� DUH� UHJDUGHG� DV�

H[FHVVLYH�HYHQ�LI�VDOHV�WR�%HOHJL�LV�LQFOXGHG LQ�WKH�DQDO\VLV��VHH�SDUDJUDSK����

DERYH�� *LYHQ�WKDW�WKH�DPRXQW�DUULYHG�DW�LQ�VWHS���DERYH�LV�ORZHU�WKDQ�WKLV�DPRXQW

RI�WKH�H[FHVV�SURILW��LW�PHDQV�WKDW�WKDW�DPRXQW�PXVW�EH�DGMXVWHG�XSZDUGV�

�������� ,Q�LWV�VXEPLVVLRQV�RQ�UHPHG\��%DEHOHJL�DFFHSWV�WKDW�LW�WRRN�WKH�EHQHILW�

RI�PDUNHW�FLUFXPVWDQFHV�WR�DFWLYHO\�LQFUHDVH�LWV�SULFHV��,W�VWDWHV�WKDW�DOWKRXJK�D�

SHULRG� RI� WUXH� VFDUFLW\� GLG� QRW� \HW� H[LVW�� %DEHOHJL� DQWLFLSDWHG� WKDW� PDUNHW�

FRQGLWLRQV�ZRXOG�DOORZ�LW�WR�GHPDQG�KLJKHU�SULFHV��JLYHQ�WKH�FRQGXFW�RI�FRPSHWLQJ�

VXSSOLHUV�� ,W�FRQFHGHV� WKDW�%DEHOHJL�PD\�EH�VDLG� WR�KDYH�SURILWHHUHG�RII� WKRVH�

FRQGLWLRQV� �WKH� &RPPLVVLRQ¶V� FDVH��� EXW� DUJXHV� WKDW� LW� FDQQRW� EH� OHIW� RXW� RI�

DFFRXQW� WKDW� WKH� SULFHV� GHPDQGHG� ZHUH� DOLJQHG� ZLWK� SULFHV� FKDUJHG� LQ� WKH�

PDUNHW���� :H� KDYH� IRXQG� WKDW� %DEHOHJL¶V� GHIHQFH� WKDW� LWV� SULFHV� GXULQJ� WKH�

&RPSODLQW�3HULRG�ZHUH�DOLJQHG�WR�WKDW�RI�FRPSHWLWRUV�GR�QRW�SDVV�PXVWHU�LQ�WKLV�

FDVH�

��������� 7KH�FRQWUDYHQWLRQ�WRRN�SODFH�DPLGVW�WKH &RYLG����KHDOWK�FULVLV ± D�WLPH�

ZKHQ�WKH�6RXWK�$IULFDQ�FRQVXPHUV DQG FXVWRPHUV�DUH�VSHFLILFDOO\�YXOQHUDEOH�±

ZKLFK� IDFWRU� %DEHOHJL� VRXJKW� WR� SURILWHHU� IURP� 7KLV� LV� D� JURVVO\ DJJUDYDWLQJ�

IDFWRU�

��������� &RXQVHO�IRU�%DEHOHJL�DUJXHG�WKDW�0U�9DQ�1LHNHUN�GLG�QRW�LQWHQWLRQDOO\�

FRQWUDYHQH� WKH�$FW�EHFDXVH�KH�FRXOG�QRW�KDYH�NQRZQ� WKDW�%DEHOHJL�ZRXOG�EH�

FRQVLGHUHG�D�GRPLQDQW�ILUP� LQ�WHUPV�RI�VHFWLRQ���RI� WKH�$FW��+RZHYHU��0U�9DQ�

1LHNHUN�NQHZ�WKDW�KH�ZDV�LQFUHDVLQJ�SULFHV�DQG�PDUN�XSV�GUDPDWLFDOO\�DPLG�DQ�

LQWHUQDWLRQDO�KHDOWK�FULVLV WKDW�FKDQJHG�WKH�PDUNHW�FRQGLWLRQV��H[SORLWLQJ�WKDW FULVLV�

VLWXDWLRQ�DW�WKH�H[SHQVH�RI�KLV�FXVWRPHUV��+H�GLG�QRW�UDLVH�KLV�SULFHV�DQG�PDUN�

XSV� QHJOLJHQWO\� EXW� LQWHQWLRQDOO\� � KH� UDLVHG� SULFHV� UHSHDWHGO\� DQG� PXOWL�IROG�

NQRZLQJ�IXOO�ZHOO�WKDW�WKH�LQFUHDVHG�SULFHV�DUH�DW�WKH�H[SHQVH�RI�LWV�FXVWRPHUV�LQ�

D�FULVLV�VLWXDWLRQ��$V�ZH�KDYH�VDLG��%DEHOHJL�GRHV�QRW�GLVSXWH� WKDW� WKH�VXGGHQ�

LQFUHDVH�RU�VXUJH�LQ�WKH�GHPDQG�IRU�PDVNV�FDQ�EH DWWULEXWHG�WR�&RYLG��� RU�WKDW�

LW�UHSHDWHGO\ DQG�GUDPDWLFDOO\�LQFUHDVHG�LWV�SULFHV�DQG�PDUN�XSV��

��� )7,�LQFXGHV�LQ�LWV�FDOFXODWLRQ�D�SURSRUWLRQ�RI�RSHUDWLQJ�H[SHQVHV�DQG�DOORZV�IRU�D�PDUN�XS�RQ�WKH�
XQLW�FRVW�SDLG�E\�%DEHOHJL�WKDW�LW�GHHPV�DSSURSULDWH�
��� 5HVSRQGHQW¶V�VXEPLVVLRQV�RQ�SRWHQWLDO�UHPHGLHV��SDUDJUDSK������
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��������� 2XU� DSSURDFK� LQ� WKLV� PDWWHU� LV� QRW� EDVHG RQ� D SHQDOW\� RI ���� RI�

%DEHOHJL¶V�WRWDO�WXUQRYHU�DV�WKH�&RPPLVVLRQ�DUJXHV ZH�VKRXOG�GR��EXW�WR�IROORZ�

WKH�VL[�VWHS�SURFHVV� ZLWK�GXH�UHJDUG�WR�WKH�H[FHVV�SURILW�PDGH�E\�%DEHOHJL�DV�D�

UHVXOW�RI� LWV�FRQGXFW DQG� WKH�SULQFLSOH�RI�GHWHUUHQFH��7KLV� LQ�RXU�YLHZ� LV� IDLU� WR�

%DEHOHJL�� ,W� ZRXOG� EH� ZKROO\� DJDLQVW� WKH� SXEOLF� LQWHUHVW� LI� %DEHOHJL� ZHUH� WR�

ILQDQFLDOO\� EHQHILW� IURP� LWV� H[FHVVLYH� SULFLQJ� FRQGXFW�� 7KLV� PHDQV� WKDW� WKH�

DGPLQLVWUDWLYH�SHQDOW\ VKRXOG�H[FHHG�WKH�H[FHVV�SURILW�PDGH�E\�%DEHOHJL�

��������� ,Q� WKH� H[FHSWLRQDO� FLUFXPVWDQFHV� ZKHUH� WKH� H[FHVVLYH� SULFLQJ� RI�

%DEHOHJL� GXULQJ� WKH� &RPSODLQW� SHULRG� LV� WKH� UHVXOW� RI� LW� WDNLQJ� DGYDQWDJH� RI�

FXVWRPHUV RU FRQVXPHUV�GXULQJ�WKH�&RYLG����FULVLV��KDYLQJ�UHJDUG�WR�%DEHOHJL¶V�

H[FHVV�SURILW�DV�D�UHVXOW�RI�WKLV�FRQGXFW�DQG�JLYHQ�WKH�FRQVLGHUDWLRQ�RI�GHWHUUHQFH�

WR�ERWK�%DEHOHJL�DQG�RWKHUV��ZH�DUH�RI�WKH�YLHZ�WKDW�DQ�DSSURSULDWH�SHQDOW\�VKRXOG

LQ�WKLV�FDVH�EH FDOFXODWHG�DV�IROORZV�

��������� 7KH� H[FHVV� SURILW WKDW� %DEHOHJL� HDUQHG� IURP� LWV H[FHVVLYH� SULFLQJ�

FRQGXFW GXULQJ�WKH�&RPSODLQW�3HULRG�PXVW�EH�LQFOXGHG�LQ�WKH�ILQH L�H��5�� �����

+RZHYHU� WKDW� DPRXQW� DORQH�ZRXOG� EH� LPSURSHU� VLQFH� DQ� DSSURSULDWH� SHQDOW\�

VKRXOG�H[FHHG�%DEHOHJL¶V�LPSURSHU�JDLQV�IURP�WKH�H[FHVVLYH�SULFLQJ�FRQGXFW�DQG�

VKRXOG� IXUWKHUPRUH� DFW� DV� D� GHWHUUHQW WR� LWVHOI� DQG� RWKHUV� WR� HQJDJH� LQ� VXFK�

FRQGXFW��:H�WKHUHIRUH�FRQVLGHU�LW UHDVRQDEOH�LQ�WKH�FRQWH[W�RI�WKLV�FDVH�WR�DGG�

����WLPHV�WKH�LPSURSHU�JDLQV�WR�WKH�SHQDOW\�WKDW�PXVW�EH�SDLG� 7KLV�PHDQV�WKDW�

WKH�SHQDOW\�DPRXQW�LV�5�� �����WKH�LPSURSHU�JDLQV��SOXV�DQ�DPRXQW�RI�5�� ����

�����WLPHV�WKH�LPSURSHU�JDLQV���ZKLFK�JLYHV�D WRWDO�SHQDOW\�DPRXQW�RI�5�������

2QH� PXVW� EHDU� LQ� PLQG� WKDW� D� VLJQLILFDQW� SRUWLRQ� RI� WKLV� DPRXQW�� 5�� �����

UHSUHVHQWV�LPSURSHU�SURILW WKDW�%DEHOHJL�HDUQHG�

��������� ,I� WKHUH� ZHUH� IXUWKHU� DJJUDYDWLQJ� FLUFXPVWDQFHV� VXFK� DV� QRQ�

FRRSHUDWLRQ�RU�D�VHFRQG�FRQWUDYHQWLRQ�RI�WKH�$FW��ZKLFK�LV�QRW�WKH�FDVH�KHUH� WKH�

DSSURSULDWH�SHQDOW\�ZRXOG�KDYH�EHHQ�VLJQLILFDQWO\ KLJKHU�

������ 6WHS����5RXQGLQJ�RII�WKLV�DPRXQW�LI�LW�H[FHHGV�WKH�FDS�SURYLGHG�IRU�LQ�VHFWLRQ�

������RI�WKH�$FW��

1R�URXQGLQJ�RII�LV�UHTXLUHG�LQ�WKLV�FDVH� 7KH�ILQDO�SHQDOW\�DPRXQW�WKXV�LV�5�������

2UGHU

���� %DEHOHJL�KDV�FRQWUDYHQHG�VHFWLRQ������D��RI�WKH�$FW�IRU�WKH�&RPSODLQW�3HULRG�
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���� %DEHOHJL�PXVW�SD\�DQ�DGPLQLVWUDWLYH�SHQDOW\�RI�5������ �VHYHQW\�VL[� WKRXVDQG�DQG�

IRUW\�5DQGV� ZLWKLQ����EXVLQHVV�GD\V�RI�WKH�GDWH�RI�WKLV�RUGHU�

���� 7KHUH�LV�QR�RUGHU�DV�WR�FRVWV�

��-XQH�����
0U�$:�:HVVHOV

'DWH

BBBBBBBBBBBBBBBBBBBBB
0V 0RQGR�0D]ZDL�

BBBBBBBBBBBBBBBBBBBBB
0U�(QYHU�'DQLHOV�

7ULEXQDO�&DVH�0DQDJHU� 0V�0SXPHOHOR 7VKDEDODOD

7ULEXQDO�(FRQRPLVW� 0V�.DULVVD�0RRWKRR�3DGD\DFKLH

)RU�WKH�&RPPLVVLRQ� 0U�%XNKRVLEDNKH�0DMHQJH�DVVLVWHG�E\�0V�&DQGLFH�
6OXPS DQG�0U�-DPHV�+RGJH IRU WKH�&RPPLVVLRQ

)RU�WKH�5HVSRQGHQW� $GY�*UHWD�(QJHOEUHFKW 6&�DVVLVWHG E\�3URI�1LFROD�
7KHURQ DQG�3URI�/LEHUW\�0QFXEH LQVWUXFWHG E\�0U�
'DQLH�-DFREV�RI�.ODJVEUXQ�(GHOVWHLQ�%RVPDQ�'X�
3OHVVLV�,QF��IRU %DEHOHJL


