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In what circumstances should an employer bear liability for the harm caused by its employee when that harm is the result not of negligence but of intentional wrongdoing? In the formulation put forward by Salmond, and cited in the Scots� and South African� courts, vicarious liability arises when the employee has done “fraudulently that which he was authorised to do honestly”, but not when the employee’s conduct was insufficiently “connected with the authorised act as to be a mode of doing it”.� The criterion of sufficient connection between the employment and the wrongdoing has been given detailed reconsideration in two recent House of Lords cases.





The well-known case of Lister v. Hesley Hall Ltd� involved the warden of a school boarding house who abused children in his charge. The Court of Appeal had found against the abused children when they sued the owners of the home, on the basis that child abuse was so far removed from the profession of childcare that it could not possibly be regarded as an unauthorised mode of doing what the warden was actually employed to do.� The House of Lords, however, allowed their appeal. Refocussing upon the latter part of Salmond’s formulation it held that the abuse was so “closely connected” with the warden’s employment that it would be “fair and just”� to hold his employers liable.  Lord Steyn recalled Fleming’s characterisation of vicarious liability as “a compromise between two conflicting policies: on the one hand, the social interest in furnishing an innocent tort victim with recourse against a financially responsible defendant; on the other, a hesitation to foist any undue burden on business enterprise”.� In this case there were powerful policy considerations in favour of tilting that balance in favour of the abused children.





The case of Dubai Aluminium Co Ltd v. Salaam,� on the other hand, involved an elaborate fraud by which the plaintiff, Dubai Aluminium Co Ltd, was induced to pay out US$50 million under bogus consultancy agreements, drafted for the benefit, inter alia, of Salaam, one of the participants in the fraud, by Amhurst, the senior partner of two firms of solicitors that successively acted for Salaam.  Dubai Aluminium claimed that Amhurst in his professional capacity dishonestly assisted in the fraud. Dubai Aluminium sued Amhurst personally and also the firms of solicitors, on the basis that the firms were vicariously liable for Amhurst's activities. At various stages all the defendants settled with Dubai Aluminium, agreeing to make substantial payments. The issue on appeal to the House of Lords was whether the firms of solicitors in which Amhurst had been a partner were entitled to bring a contribution claim against the other defendants; an issue depending inter alia on whether the firms were vicariously liable for the alleged fraudulent conduct of their senior partner. Lord Nicholls, referring to Lister, accepted the following formulation as “the best general answer” to the question whether the solicitor could be regarded as having acted in the course of employment:





...the wrongful conduct must be so closely connected with acts the partner or employee was authorised to do that, for the purpose of the liability of the firm or the employer to third parties, the wrongful conduct may fairly and properly be regarded as done by the partner while acting in the ordinary course of the firm's business or the employee's employment.�





Various recent cases in Scotland and South Africa have been brought by third parties who have suffered financial loss due to fraud or “fiddling the books” (as it was termed in a recent Scots case�) by employees. This note considers the application of the “close and direct connection” test as applied in Lister and Dubai Aluminium to cases of intentional wrongdoing generally and financial impropriety in particular.





“A close and direct connection”





Lord Steyn had in Lister counselled against a “preoccupation with conceptualistic reasoning” and “ideas divorced from reality”,� but commentaries on that case suggested that the broad terms of the “close and direct connection” test might lead to “huge uncertainty”.� Indeed, in the months following the judgment the websites of one firm of English litigation solicitors went so far as to advise that there had been “massive widening of vicarious liability”.� It has since been observed in the Court of Appeal that “it should no longer be necessary in most cases to travel outside Lister itself”.� Whether or not this proves to be so, it appears that a supporting framework of ancillary factors is often required in order to give definition to the “close connection” test.  





Vicarious liability clearly does arise simply because the employment has afforded the employee an opportunity which he or she would not otherwise have had to perpetrate the delict. However, Peter Cane suggests, in an article cited by the House of Lords in Lister, that the close connection criterion is causal and that it is satisfied when the employment permits the employee to seize an opportunity that is in some way “special”.� But the essence of that “specialness” is hard to capture, particularly in cases of intentional wrongdoing that are “peculiarly fact sensitive”.� In Cane’s account, “specialness” lies in the fact that the employment has “materially increased the risk”. But the difficulties of applying this formulation are illustrated in the contrast used by Cane: he suggests that the employer is not liable when an engineering company employee assaults a colleague in the workplace while there is liability when a care worker assaults a child in a residential home. In both situations employee and victim are brought together at the instance of the employer, and the risk of one employee assaulting another is unlikely to be significantly less or more than the risk of an employee assaulting the child. The more significant distinguishing feature separating these two cases may be the nature of the employer’s relationship with the victim, and this will be explored further below.�





Similar difficulties in defining a close connection are encountered in the South African case law. The test for vicarious liability in relation to intentional wrong-doing, broadly speaking, refers back to the Salmond formulation, and splits into two distinct parts, the first assessing the purpose of the wrongdoing and the second the nature of the link between the employee’s action and the employer’s business.� Thus much of the recent South African discussion, presaging Lister, has focussed to a great extent on the question of how this link must be assessed. 





Fraud cases raise particular problems, moreover, since the fact patterns are often complex, and white-collar employees are not always employed to perform straightforward, mechanical tasks. Thus their functions are sometimes difficult to delineate with exactitude, and it is not possible to apply a uniform formula to evaluate the closeness of the connection between these two elements. The anomalous nature of the close connection test was illustrated in Royal Bank of Scotland v. Bannerman, Johnston, Maclay,� a case involving a complex fraud in which the employee had played a part: on a literal application of the test, “what [the employee] was employed by the defenders to do was to provide accountancy services to APC, and … the false journal entries and the tampering with vouchers could be regarded as a wrongful way of providing such services”.� Nevertheless, the court would not have found the employers vicariously liable because it would have applied the overriding consideration that, quite simply, it was not “fair and just” to do so.� The sections which follow explore in more detail the factors which support “a close and direct connection”.





Distinguishing types of relationship


 


Vicarious liability involves a three-cornered relationship between employer, employee and victim. What emerges from the case-law in both jurisdictions is the awkwardness of making any one test fit all types of situation, irrespective of how this complex relationship has come about. Lord Nicholls addresses this difficulty in Dubai Aluminium Co Ltd v. Salaam� by identifying three different categories of case, i.e. cases in which:


  


the employer has undertaken a direct responsibility to the third party which has been delegated to the employee or agent; or


the third party has been defrauded by acting in reliance upon an employee acting within his or her apparent authority; or


there is no direct responsibility and no issue of apparent authority. 





Thus the ex post facto, determination of the link between wrongdoing and employment brought to the fore by Lister is given sharper definition. Vicarious liability in categories (a) and (b) hinges upon identifying in the first instance not some indeterminately “close connection” between employment and wrongdoing, but rather a very specific type of nexus between the parties. The existence of category (c), however, the residual category in which there is no such nexus, begs a number of questions, some of which are considered below.  


                                                                                                                                          


(a) cases in which the employer has a direct responsibility to the third party





The nature of the relationship between the employer and the injured third party was one of the central considerations addressed in Lister. Lord Hobhouse considered it important to identify those cases “where the employer, by reason of assuming a relationship to the plaintiff, owes to the plaintiff duties which are more extensive than those owed by the public at large and, accordingly, are to be contrasted with the situation where a defendant is simply in proximity to the plaintiff…”� Where the employer has assumed responsibility for the personal safety of the third party� or for the safety of his or her property,� the “underlying rationale of vicarious liability”� requires the employer to bear responsibility for the employees to whom the job of safekeeping has been delegated. It is clear therefore that “prisons, nursing homes, old people’s homes, geriatric wards, and other residential homes for the young or vulnerable”� cannot evade responsibility for the security of the individuals in their charge by delegating that role to an employee, just as a custodian cannot deny liability for the safekeeping of goods by the fact of employing a warehouseman to handle them.





This analysis may be pushed to the logical conclusion that the employer’s liability in such circumstances is founded upon a direct, non-delegable duty to the injured person, rather than a vicarious, transferred liability from the employee.� As noted by Tony Weir this would explain why the employers were to be regarded as liable for acts of a warden, to whom care of the children had been entrusted, but not those, say, of a groundsman, to whom it was not, a hypothetical example considered in Lister.�  The point is made clearly by Fleming that employers in the business of looking after children or the sick bear vicarious liability for employees, which is “complemented by a ‘non-delegable personal’ duty to assure that reasonable care is taken for their safety.”�  In the South African case of Hirsch Appliance Specialists v. Shield Security Natal (Pty) Ltd� similarly, the content of this personal duty was said to extend beyond a duty not to cause injury to another, comprising in addition a duty to prevent third parties from causing harm to the other person whose property was entrusted to the employer for protection.�





The notion of a “non-delegable personal duty” is misleading in so far as the duty in question is indeed capable of being delegated, subject to the rule that the employer cannot shake off its own responsibility by delegating the duty to an employee.� It would be more accurate to say that the duties cannot be discharged by delegation. To describe a duty of care as "personal" or "non-delegable" indicates that the person subject to the duty has a responsibility either to perform the duty, or to see it performed, and cannot discharge that responsibility by entrusting its performance to another.� Intentional wrongdoing by an employee to whom the employer had delegated its own personal duty to take care will therefore entail liability for the employer on the basis of breach of its own duty.





However, the existence of concurrent vicarious and personal liability was not explored by Lord Hobhouse in Lister, or indeed by any of their Lordships. All proceeded on the basis that that this was vicarious rather than primary or personal liability. The nature of the relationship between employer and victim was, by this route, given a central role in evaluating the connection between the employment and the employee’s wrongdoing, but the more straightforward question of whether it gave rise to a direct duty was not pursued.





The employer/victim relationship may similarly be regarded as an important consideration supporting the employer’s liability where delicts have been committed by employees entrusted with financial or investment management. The absence of a direct relationship between the victim and the employer was certainly said to be the “crucial factor” in Balfron Trustees Ltd v. Peterson and Others,� for example, and it may account substantially for the difference in outcomes between South African cases such as Ess Kay Electronics Pte Ltd v. First National Bank of Southern Africa Ltd,� where the employer escaped liability, and Greater Johannesburg Transitional Metropolitan Council v. Absa Bank,� where it did not. In Ess Kay one of the defendant bank’s employees, whose work included control of the bank’s foreign exchange department, had misappropriated blank bank drafts, and the plaintiffs suffered loss after accepting the drafts in payment. Here the bank had no prior connection with the plaintiffs and the court could not recognise a duty to the world at large to prevent the loss of the blank forms.  In Greater Johannesburg TMC, on the other hand, the bank was held liable when one of its employees appropriated unendorsed cheques payable to the plaintiff which had been deposited with the bank for collection. In that case the bank’s role as collecting bank placed it under a specific obligation to the plaintiff to ensure that unendorsed cheques were credited to the correct account. 





(b) cases in which the employee has acted within implied or ostensible authority





Vicarious liability is uncontroversial where the employee had actual authority from the employer to perform the delict, but for obvious reasons few cases of intentional wrongdoing are directly authorised. In addition, liability is recognised where the employee’s position conferred implied authority to undertake the type of transaction in question,� or where the employer’s conduct supported the employee’s ostensible authority so to act.� In such cases there is thus a clear crossover between the criteria applied to determine the vicarious liability of an employer and those relevant to a principal’s liability for its agent.� The wrong in such cases is that the employee has caused the victim to rely on the employee’s authority in such a way as to cause prejudice or loss. Thus the sub-criteria which must be satisfied are that i) the victim’s reliance upon the employee’s authority was reasonable; ii) the victim’s reliance caused him or her to act in a certain way; iii) the victim’s actions constituted an appropriate response to the employee’s assertion of authority; and iv) prejudice was caused to the victim by his or her responding in this way. 





These sub-criteria coincide to a large extent with the requirements for personal bar or estoppel.  This is made explicit in the recent Australian High Court case of New South Wales v. Lepore; Samin v. Queensland; Rich v. Queensland� by Gleeson CJ’s statement: 





The only principled basis upon which vicarious liability can be imposed for the deliberate criminal acts of another, in my view, is that the person against whom liability is asserted is estopped from asserting that the person whose acts are in question was not acting as his or her servant, agent or representative when the acts occurred. And on that basis, vicarious liability is not necessarily limited to the acts of an employee, but might properly extend to those of an independent contractor or other person who, although as a strict matter of law, is acting as principal, might reasonably be thought to be acting as the servant, agent or representative of the person against whom liability is asserted.





Ordinarily, a person will not be estopped from denying that a person was acting as his or her servant, agent or representative unless there is a close connection between what was done and what that person was engaged to do. That was the focus of the attention of the House of Lords in Lister. However, that is not, of itself, the test of estoppel. Ultimately, the test is whether the person in question has acted in such a way that a person in the position of the person seeking the benefit of the estoppel would reasonably assume the existence of a particular state of affairs. In the case of vicarious liability, the relevant state of affairs is simply that the person whose acts or omissions are in question was acting as the servant agent or representative of the person against whom liability is asserted. 





In the recent South African case of Glofinco v. ABSA Bank Ltd t/a United Bank� estoppel was the basis on which it was sought to establish the liability of a bank where a bank manager, exceeding the limits of her authority, had purported to guarantee certain cheques on behalf of the bank. The requirements for holding a principal liable on the basis of the ostensible authority of its acknowledged agent were held to be the following:� 1. a representation by words or conduct; 2. made by the principal and not merely by the agent, that he had the authority to act as he did; 3. a representation in a form such that the principal should reasonably have expected that outsiders would act on the strength of it; 4. reliance by the third party on the representation; 5. the reasonableness of such reliance; and 6. consequent prejudice to the third party. These requirements were again recently applied in NBS Bank v Cape Produce Co Ltd and Others,� in respect of the vicarious liability of a bank for the fraudulent conduct of a branch manager, albeit with a result that differs from the Glofinco case.





It appears therefore that where financial impropriety is perpetrated by an employee who is the acknowledged agent of the employer, but who exceeded his or her authority, the determination of a “close connection” between what was done and what the employee was engaged to do will almost invariably resolve itself into an enquiry into personal bar or estoppel, essentially involving reliance on ostensible authority as represented by the principal / employer.





(c) a residual category?





Does Lord Nicholls’ third category suggest that the boundaries of vicarious liability may be pushed beyond those situations in which a specific relationship between the parties has arisen? Although there may be no question of a direct relationship between employer and victim, or of the victim relying upon the employee’s implied or ostensible authority, are there circumstances in which the employee must nonetheless be regarded as having perpetrated the wrongful act in the course of his or her employment? 





In Lord Clyde’s classic formulation in Kirby v. NCB,� liability is found when the employee has been performing an authorised task, but by unauthorised means (as distinguished from those cases in which the task itself was unauthorised). However, this apparently straightforward distinction is no longer accepted, in that clearly there have been various instances where the employee has performed a task of a type which the employer has authorised, but in a context which a court regards as having removed him or her from the scope of the employment.� This is particularly so in relation to intentional wrongdoing, where the employee has often deliberately exploited the opportunity for wrongdoing offered by the workplace.  In the South African case of Ess Kay Electronics Pte Ltd v. FNB Southern Africa Ltd� it was said that the scope-of-employment question should not be answered simply by weighing up facts consistent with wrongdoing within the scope of employment and facts indicating that the employee was solely about his or her own affairs.� Such a weighing up process would not produce the right answer, because the more a dishonest employee makes use of the trappings and facilities of employment, the more the unauthorised conduct will appear to be authorised. The essential enquiry is rather whether the employee was acting within or without what was authorised and required by his duties as employee.�  However, this appears to be too narrow a formulation of the question, and not consistent with the accepted view that unauthorised and even expressly prohibited conduct may entail vicarious liability. Furthermore, as argued below in respect of the risk factor, the risk that a dishonest employee may abuse the trappings and facilities of his employment is better placed on the employer rather than on the person harmed by the intentional wrongdoing of the employee.





The other ancillary criteria often regarded as relevant, such as the purpose served by the wrongdoing, time, place and use of employer’s equipment,� are seldom of themselves conclusive, and are in any case not straightforward when the delict is a complex fraud rather than one with immediate physical impact. The question which arises here is whether any of those factors, or combination of those factors, is sufficiently cogent to draw liability upon the employer in the absence of the type of nexus between the parties which characterises Lord Nicholls’ categories (a) and (b). 





The purpose factor





The factor singled out by Lord Nicholls as particularly significant was the purpose of the wrongdoing. In this connection reference can of course be made once more to Lord Clyde’s dictum in Kirby v. National Coal Board� which continued to the effect that “if the servant uses his master's time or his master's place or his master's tools for his own purposes, the master is not responsible”. But this statement was made in the context of negligence and is not necessarily helpful with regard to intentional wrongdoing. Vicarious liability is certainly more likely to be found when the employee’s intentional wrongdoing was motivated – perhaps misguidedly - by furthering the employer’s purposes, as for example when an over-zealous police officer has assaulted a suspect in the course of an arrest.� Nevertheless, it is implicitly acknowledged in Lister that liability must in some circumstances also be recognised when intentional wrongdoing was perpetrated for the employee’s own purposes,� as for example when the employee has defrauded a client in pursuance of his or her own financial gain.�





Nefarious purpose is clearly one of a range of factors taken into account in South African cases to negate the employer’s liability, but it does not necessarily do so. In Minister van Veiligheid en Sekuriteit v. Japmoco BK,� a case dealing with the liability of the state for the conduct of police officers who intentionally issued false clearance certificates for stolen vehicles, it was accepted that “not every act of an employee committed during the time of his employment which is in the advancement of his personal interest or for the achievement of his own goals necessarily falls outside the course and scope of his employment.” Each case must depend on the nature and extent of the employee’s deviation from the affairs or business of his or her employer.  In this case the court took into account that the certificates were false, but not forged, and held that there was a sufficiently close connection between the dishonest conduct of the police officers for their own interests and purposes and the business of the employer.





However, a thin line divides this case and Minister van Veiligheid en Sekuriteit v. Phoebus Apollo Aviation BK� where policemen travelled in a police vehicle and exerted their authority as policemen to retrieve stolen money from the place where robbers had buried it. They themselves then stole this money and the real owners subsequently sued the state for loss of the money. The court held that the conduct of the dishonest policemen neither subjectively nor objectively fell within the course and scope of their employment. They were on an unauthorised frolic of their own for their own purposes and benefit and in effect stole from their own employer, who was in the first instance entitled to retain the money for safekeeping.





The purposive test cannot therefore be regarded as conclusive and must be applied as part of a broader enquiry. Part of that broader enquiry inevitably involves certain policy considerations. Can such policy considerations elucidate the content of Lord Nicholls’ third category?





Policy considerations generally





Weir identifies various rationales for vicarious liability and then concludes that there is no point in discussing these, because the scope of the rule is not determined by the preferred rationale.� This also appears to be the view taken by Lord Hobhouse in Lister, where he states: “an exposition of the policy reasons for a rule (or even a description) is not the same as defining the criteria for its application”.�





However, policy considerations are never far from the surface in discussion of vicarious liability, and indeed their prominence in cases of intentional wrongdoing suggests a wider focus in the courts’ approach to the course-of-employment question, particularly in cases falling within the residual category. In Bazley v. Curry, for example, McLachlin J listed the significant factors in a child abuse case as being, inter alia: “the extent to which the wrongful act was related to friction, confrontation or intimacy inherent in the employer's enterprise”; and ”the extent of power conferred on the employee in relation to the victim; and the vulnerability of potential victims to wrongful exercise of the employee's power.”� Similar considerations were taken into account to support employers’ liability in Lister. And the South African Supreme Court of Appeal held in ABSA Bank Ltd v. Bond Equipment (Pretoria) (Pty) Ltd� that it was not “sound social policy” that an innocent employer should be held liable to a third party where a dishonest employee steals the employer’s own property. Indeed the necessary prominence of policy considerations led to the recent observation by Laddie J in Balfron Trustees that with intentional wrongdoing: “it is not the precise terms of the employment, i.e. the details of the relationship between the defendant employer and the tortfeasor employee, which determine whether there is vicarious liability. Rather it is whether there is vicarious liability which determines whether the wrongful act is to be regarded as having been committed in the course of the employee’s employment.”� 





Fraud often involves inducement of the victim to rely on the integrity of an institution, document or scheme. Policy considerations may indicate which party should bear the risk of this - whether considerations of fairness and reasonableness require that the employer should “be an insurer for the employee's wrongs” in the particular circumstances.� Clearly, there is ample policy justification for imposing liability on the employer who already owes a direct duty to the victim; and where the employee has acted within his or her actual, implied or ostensible authority,� in other words categories a) and b) above. Can an argument based upon fair allocation of risk be used to extent liability extend beyond those categories? 





Allocation of risk and abuse of positions of authority or trust





As noted by Cane,� it is generally accepted that vicarious liability is at least partly based on the consideration that an employer creates certain risks by employing people for its own purposes; and that the employer is in the best position to control and insure against the risks associated with the activities of employees: the employer can take account of the cost of the risks inherent in its business to price goods or services and to negotiate the salaries of employees.  Thus Lord Nicholls in Dubai Aluminium� took into consideration whether the employer “introduced the risk”, referring to the following dictum of McLachlin J in Bazley v. Curry:�





...the  policy purposes underlying the imposition of vicarious liability on employers are served only where the wrong is so connected with the employment that it can be said that the employer has introduced the risk of the wrong (and is thereby fairly and usefully charged with its management and minimization). 





Lord Nicholls also referred to Professor Atiyah's monograph, Vicarious Liability in the Law of Torts:� “The master ought to be liable for all those torts which can fairly be regarded as reasonably incidental risks to the type of business he carried on.” Lord Nicholls concluded: “In these formulations the phrases 'may fairly and properly be regarded', 'can be said', and 'can fairly be regarded' betoken a value judgment by the court. The conclusion is a conclusion of law, based on primary facts, rather than a simple question of fact.”





The creation of risk by an employer – the “risk theory” – was accepted as the basis of vicarious liability in the leading South African cases of Feldman (Pty) Ltd v. Mall� and Minister of Police v. Rabie.� However, in a later case the Appellate Division added the qualification that the creation of risk is not an independent principle, but only a factor or supplementary test to determine whether the employee was acting within the course of employment,� Howie JA went further in the recent case of Ess Kay Electronics Pte Ltd v. FNB Southern Africa Ltd� in declaring that ‘risk theory’ indicates the reason for the vicarious liability rule and does not constitute a formulation of the rule itself. The risk created by the employer and considerations of public policy have to do with the reason for the rule, but do not inform the content of the rule. This judgment seems to indicate that the nature of the risks created by an employer when entrusting certain work to employees should not be taken into account to determine whether the intentional wrongdoing by any such employee can be seen as falling within the scope of his or her employment. This is a different view from that adopted by Lord Nicholls in Dubai Aluminium, as cited above.


And in New South Wales v. Lepore; Samin v. Queensland; Rich v. Queensland� Gleeson CJ was similarly dismissive of the risk theory to determine the scope of vicarious liability. He referred to the material increase in risk associated with an enterprise involving the care of children and held that the inherent risks attached to running such an institution are relevant to the personal or non-delegable duty of the managing authority, but not to the vicarious liability of the managing authority:


The fact that a person has materially increased the risk of criminal conduct on the part of an employee is directly relevant to the content of his or her duty of care. However, in my view, it has no bearing on whether that person should be held liable in the absence of fault on his or her part. Moreover, as the different opinions in Jacobi indicate, it does not provide a clear basis for determining whether a person should be held vicariously liable for the deliberate criminal acts of an employee.


What then should the role of the ‘risk theory’ be in determining vicarious liability for intentional wrongdoing? It is arguable that the risk theory and other rationales for vicarious liability cannot logically be divorced from the scope of the rule, because the scope of the rule to a large extent involves a value judgment, and policy considerations, such as the fair allocation of risk, inform that value judgment. Surely the risk that policemen could abuse the authority conferred upon them for their own ends, for instance by obtaining possession of stolen goods� or purporting to arrest a person for reasons of personal malice,� is a risk that should be borne by their employer? By the same token misconduct not involving an abuse of authority, for instance an assault unrelated to purported exercise of police powers,� should not be for the risk of the employer. Similarly the risk that a bank official could abuse the position of trust conferred by the employer-bank, even if there is no prior relationship between the bank and the person suffering harm as a result of the abuse of trust by the employee, is a risk that should be borne by the employer.� In the recent South African Supreme Court of Appeal judgment in NBS Bank v Cape Produce Co Ltd and Others� the following was said in this regard:





Members of the public may have an awareness of the existence of a head office and of specialist departments in a bank, even of a 'wholesale' as opposed to a 'retail' borrowing department and of a 'money market', but for them the branch manager is the bank, the one who is authorised to speak and act for it, if something should be beyond the competence of a lesser official.





In another recent South African Supreme Court of Appeal judgment in Bezuidenhout NO v. ESKOM,� it is said that in determining the scope of employment one should not look narrowly at the particular act that causes the delict, but rather at the broader scope of which the particular act may only represent a part. In considering this “broader scope” it is suggested that the courts should take into account that the possible abuse of a position of authority or trust is an operational risk properly to be borne by the employer. In other words, if a residual third category is to be made out - in which there is no direct relationship between employer and victim and there is no question of the employee invoking implied or ostensible authority - it should accommodate those cases in which the delict has nevertheless been perpetrated by abuse of authority or trust. 





Conclusions





The “close connection” test between the employment and the intentional wrongdoing that was so notably reformulated in Lister has been accepted in recent judgments of the House of Lords and the South African Supreme Court of Appeal. The case-law since Lister in both the UK and South Africa suggests that the generality of this test in respect of intentional wrongdoing is supported by a framework of ancillary criteria. Thus a set of categories may be identified, involving cases in which (a) the employer has undertaken a direct responsibility to the third party which has been delegated to the employee or agent; or (b) the third party has been defrauded by acting in reliance upon an employee acting within his or her apparent authority; or (c) there is no direct responsibility and no issue of apparent authority. Vicarious liability in categories (a) and (b) hinges upon identifying not some indeterminately “close connection” between employment and wrongdoing, but rather a very specific type of nexus between the parties.





In category (a) the employer’s responsibility entails a duty of care that is "personal" or "non-delegable", indicating that the person subject to the duty has a responsibility either to perform the duty, or to see it performed, and cannot discharge that responsibility by entrusting its performance to another. Intentional wrongdoing by an employee to whom the employer had delegated its own personal duty to take care will therefore attract liability for the employer on the basis of breach of its own duty.





In category (b), where financial impropriety is perpetrated by an employee who is the acknowledged agent of the employer, but who exceeded his or her authority, the determination of a “close connection” between what was done and what the employee was engaged to do will almost invariably resolve itself into an enquiry into personal bar or estoppel, essentially involving reliance on ostensible authority as represented by the employer.





In the residual category (c) the criterion of “a close and direct connection” requires that a range of factors be considered. These include considerations such as the time and place of the act; the use of the employer’s property or equipment by the employee; the extent to which the employer had authorised or prohibited the employee’s conduct; and the extent to which the respective interests of employer and employee were served by the harmful act. However, in the final analysis this criterion involves a value judgment also requiring the courts to take note of the policy considerations underlying vicarious liability. Among these policy considerations is the question whether the employer in the circumstances should equitably be the ‘risk-absorber’. The risk that policemen may abuse the authority conferred on them, for instance by obtaining possession of stolen goods for their own ends or by purporting to arrest a person for reasons of personal malice, is a risk that generally should be borne by their employer. In contrast, misconduct not involving an abuse of authority, for instance an assault unrelated to purported exercise of police powers, should not be for the risk of the employer. On the other hand, the risk that bank employees could abuse the position of trust conferred by an employer, even if there is no prior relationship between the bank and the person suffering harm as a result of the abuse of trust by the employee, is a risk that generally should be borne by the employer.





Postscript:  Assessing the employee’s contribution to joint wrongdoing





As in Royal Bank of Scotland v. Bannerman, Johnston, Maclay, fraud may often be a group activity: the dishonest employee may have perpetrated the deceit in collusion with others who were not on the employer’s payroll. In such cases two separate issues must be considered. The first is whether the employee’s own acts in pursuance of the fraud were sufficient to constitute a delict; the second is whether sufficient acts to attract liability were perpetrated in the scope of his or her employment. 





a) Were the actings by the employee sufficient to attract delictual liability?





This question is addressed by establishing that the employee deceived the victim, and that the victim’s reliance upon this deceit caused loss. When a number of individuals have acted together to perpetrate a fraud, the issue may arise whether the acts of an employee as one of their number were so peripheral to the scheme as not to be an effective factor in inducing the victim to act as it did. If so, the actings of the employee were not sufficient to attract delictual liability and therefore the first test is not satisfied. However, if the employee’s actings were sufficient, it does not necessarily follow that there should be no liability simply because other factors also affected the victim. Since this is an intentional delict, the issue of remoteness cannot be approached in the same way as in the law of negligence.� Once it is established that the victim relied upon the fraud of one party, that party does not escape liability merely by establishing that the victim was misled by others also. It is arguable that the fraudster, who has acted intentionally to deceive the victim, should be regarded as liable, along with the other wrongdoers, for all losses which arise directly from the transaction which he or she has, by his or her deception, helped to induce.� And if the fraudster him or herself would be held personally liable in those circumstances, then the vicarious liability of the employer must be assessed on the same basis. The consequence is thus, in the words of Laddie J in Balfron Trustees Ltd v. Peterson, the employer may find itself liable when the “allegation is not the [the employee] designed and executed the whole of the plan, but rather that he knowingly assisted in its implementation”.�





b) Was the delict perpetrated in the course of employment?





The second issue is addressed by applying the criteria discussed in the sections above to determine whether the employee’s deceit was perpetrated in the scope of his or her employment. If so, the employer is required to “stand in the shoes”� of the employee and is liable to the same degree. All the features of the wrong “necessary to make the employee liable”, in other words making up the deceit which acted upon the mind of the victim, should have occurred in the course of the employment.� There is no liability if the employee’s actions during the course of employment did not themselves deceive in such a way but only did so when taken together with other actions perpetrated outwith the employment.� On the other hand, if the actions perpetrated during the employment are in themselves sufficient to attract delictual liability, liability is not negated when the employee also undertook additional wrongdoing outwith the employment. In Dubai Aluminium, for example, the firms of solicitors were found vicariously liable for the wrongdoing of one of their number. The wrongdoing for which the firms were liable was constituted by his drafting of various documents, facilitating an elaborate fraud, in the course of his work for the firms. Whether or not further tortuous conduct had taken place outwith the scope of the solicitor’s employment, for which the firm was not liable, was held to be irrelevant.� 





c) Royal Bank of Scotland v. Bannerman, Johnston, Maclay





The recent Scots case, Royal Bank of Scotland v. Bannerman, Johnston, Maclay, illustrates the kind of difficulty which can arise with regard to joint wrongdoing. In that case the defenders were a firm of accountants. One of their employees, M, had been seconded as financial controller to a company, APC. In that capacity M allegedly “fiddled the books” and issued misleading financial statements. On the strength of this deception and other “fraudulent manipulation” of the accounts by APC’s officers, the Bank loaned to APC and to a subsidiary company substantial amounts that they were ultimately unable to recover. In the event the court found that M had been transferred from the employ of the defenders to the pro hac vice employment of APC, and there was therefore no liability. However, the court also considered whether the accountants would otherwise have been liable to the Bank, had the employment not been transferred, for loss occasioned due at least in part to M’s wrongdoing. 





It was held that there would have been no liability. The main reason given for exonerating the employer was that M had not engaged upon a wrongful course of conduct by himself and “the fraudulent scheme was only incidentally facilitated by [M’s] participation”. It was said to follow that the connection between the fraudulent scheme and what M was employed by the defenders to do was in fact “remote, rather than close”, and it was consequently not “fair and just” to hold the employers liable.�  The decisive factor in Royal Bank appeared therefore to be the extent to which the fraudulent scheme as a whole was promoted by the employee’s actions. However, the subsequent House of Lords judgment in Dubai Aluminium  suggests a different starting point for analysis. Although in Royal Bank the defenders’ employee was certainly acting in concert with other employees of APC, his financial misstatements were apparently significant in inducing the bank to make finance available. Arguably the most important consideration was therefore whether M’s actions had deceived the bank into acting to its prejudice, rather than whether these actions had been overshadowed by the more elaborate deception of others. 
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