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1. INTRODUCTION1  

 
“All law, including the common law of contract, is now 
subject to constitutional control. The validity of all laws 
depends on their consistency with the provisions of the 
Constitution and the values that underlie our Constitution. 
The application of the principle of pacta sunt servanda is, 
therefore, subject to constitutional control.”2 

 

1.1. At its heart, this matter raises the issue of the constitutional 

control of the principle of pacta sunt servanda. This issue arises by 

virtue of the disconnect between the constitutional right of access to 

adequate housing and the common law of lease that exists in our 

legal system – a disconnect that is thrown into sharp relief by the 

facts of this matter. 

 

1.2.  The Applicants are all poor people, who are dependent on 

their contracts of lease with the Respondent for their existing 

access to adequate housing.  

 

1.3. The Respondent terminated the Applicants‟ leases for the 

sole purpose of implementing a dramatic escalation in rent which 

                                                 

1 We acknowledge the considerable contribution made to these heads of argument by the 
Law and Poverty Postgraduate Research Project of the Faculty of Law, University of 
Stellenbosch, as well as Dr Sue-Mari Maass, Postdoctoral Research Fellow in the South 
African Research Chair in Constitutional Property Law, Faculty of Law, University of 
Stellenbosch. 

2 Barkhuizen v Napier 2007 (5) SA 323 (CC), per Ngcobo J (as he then was) at para 15. 
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was prohibited by certain “protective” clauses contained in the lease 

agreements themselves.3 

 

1.4. It is not disputed that the Respondent‟s termination of the 

leases has the following impact on the Applicants: 

 

1.4.1.  seven of the Applicants will be rendered homeless if they are 

evicted from their homes; and 

 

1.4.2. the remainder of the Applicants will be unable to secure 

alternative accommodation of a comparable cost and standard.4  

 

1.5. The Respondent contends that it was entitled to act as it did 

by virtue of the termination clauses in the lease agreements and the 

principle of pacta sunt servanda. 

 

1.6. The Applicants contend, inter alia, that the Respondent‟s 

termination of their leases amounted to an unjustifiable infringement 

of their right of access to adequate housing in section 26(1) of the 

Constitution and was therefore contrary to public policy. 

 

                                                 
3 Applicants‟ Heads of Argument, p 9, para 16. 

4 Applicants‟ Heads of Argument, p 18, para 35. 
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1.7. While the Inner City Resources Centre (“the ICRC”) supports 

the Applicants‟ public policy argument, it submits that there is 

another important dimension to this matter. This is that, in this case, 

the right of access to adequate housing in section 26(1) of the 

Constitution has direct horizontal application which, in terms of 

section 8 of the Constitution, has certain implications for the correct 

interpretation of the Rental Housing Act 50 of 1999 (“the Rental 

Housing Act”), alternatively, for the development of the common law 

of lease. 

 

1.8. The ICRC‟s submissions in this regard may be summarised 

as follows: 

 

1.8.1.   Security of tenure and affordability are fundamental 

components of the right of access to adequate housing in 

section 26(1) of the Constitution. 

 

1.8.2. Section 26(1) of the Constitution is horizontally applicable. As 

such it applies to private law relationships between landlords 

and tenants, including the relationship between the Applicants 

and the Respondent in this matter.  
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1.8.3. The Respondent‟s termination of the leases in the present 

matter infringed the Applicants‟ rights of access to adequate 

housing in terms of section 26(1). It did so because it deprived 

the Applicants of secure tenure and affordable housing.  

 

1.8.4. Properly interpreted, section 4(5)(c) of the Rental Housing 

Act, which prohibits “unfair practices,” prohibited the 

Respondent from cancelling the lease agreements in this case. 

The Rental Housing Act accordingly vindicates the Applicants‟ 

section 26(1) rights of access to adequate housing in this case. 

 

1.8.5. Alternatively, if the provisions of the Rental Housing Act are 

not capable of being interpreted as aforesaid, then it is 

necessary to develop the common law of lease to protect the 

Applicants‟ rights of access to adequate housing. This is done 

by recognising an implied term in the law of lease in the 

following terms: 

 

“A lessor may not cancel a lease agreement in order 

to circumvent protective clauses where the 

termination of the lease would cause 

disproportionate hardship to the lessee.” 
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2. We will develop the ICRC‟s aforesaid submissions below. In doing so, 

we will refer to relevant international and comparative law. 

 

3. THE SUBSTANTIVE CONTENT OF HOUSING AS A HUMAN RIGHT 
 

3.1. In Government of the Republic of South Africa and others v 

Grootboom and Others5 (hereafter “Grootboom”), this Court held 

that: 

 
“The right of access to adequate housing is entrenched 
because we value human beings and want to ensure that 
they are afforded their basic human needs. A society must 
seek to ensure that the basic necessities of life are provided 
to all if it is to be a society based on human dignity, freedom 
and equality.”6 

 

3.2. In Grootboom this Court held further that the right of access to 

adequate housing entails “more than bricks and mortar.”7 Housing 

as a human right protects the fundamental interest which human 

beings have in their homes. A person‟s home has a deep 

significance for them not only in terms of their physical and 

economic security and well-being, but also in terms of their 

emotional, communal and even spiritual connections to their place 

of abode. Depriving people of access to their homes is enormously 

                                                 
5 2001 (1) SA 46 (CC). 

6Grootboom, para 44. 

7Grootboom, para 35. 
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disruptive for both adults and children and exacerbates the 

vulnerability and the cycle of poverty for low-income groups and 

communities.8 

 

3.3. As this Court held in Port Elizabeth Municipality v Various 

Occupiers9 (hereafter “Port-Elizabeth Municipality”) in the context of 

the purposes and values underpinning section 26(3) of the 

Constitution: 

 
“Section 26(3) evinces special constitutional regard for a 
person‟s place of abode. It acknowledges that a home is 
more than just a shelter from the elements. It is a zone of 
personal intimacy and family security. Often it will be the 
only relatively secure space of privacy and tranquillity in 
what (for poor people in particular) is a turbulent and hostile 
world. Forced removal is a shock for any family, the more 
so for one that has established itself on a site that has 
become its familiar habitat.”10 

 

3.4. Similarly, the African Commission on Human and Peoples‟ 

Rights has stated, in the context of a communication under the 

African Charter on Human and Peoples‟ Rights:11 

 

“Wherever and whenever they occur, forced evictions are 
extremely traumatic. They cause physical, psychological and 
emotional distress, they entail losses of the means of 

                                                 
8Grootboom, para 36. 

9 2005 (1) SA 217 (CC) 

10Port Elizabeth Municipality, para 17. 

11This central regional human rights treaty in Africa was ratified by South Africa on 9 July 
1996. 
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economic sustenance and increase impoverishment. They 
can also cause physical injury and in some cases sporadic 
deaths. Evictions break up families and increase existing 
levels of homelessness.”12 

 

3.5. It is for this reason that security of tenure is a central element 

of the right to adequate housing under international law. The pre-

eminent international human rights law treaty protecting economic, 

social and cultural rights is the International Covenant on Economic, 

Social and Cultural Rights (“the Covenant”).13 The right to adequate 

housing is protected in Article 11 of the Covenant which must be 

read subject to the operational provisions in Article 2.14 The United 

Nations Committee on Economic, Social and Cultural Rights (which 

supervises States Parties obligations under the Covenant) 

(“CESCR”) has identified a number of key criteria which must be 

taken into account when assessing whether States have complied 

                                                 
12The Social and Economic Rights Action Centre and the Centre for Economic and Social 
Rights v Nigeria, Comm No 155/96 (2001) AHRLR 60 (ACHPR 2001), para 63. 

13South Africa signed the Covenant in 1994, but has not, to date, ratified it. According to art 
18 of the Vienna Convention on the Law of Treaties (1969), although a State is not bound by 
a treaty that it has signed but not ratified, it is obliged to refrain from acts “which would defeat 
the objects and purpose” of such a treaty. In any event, the Covenant may be considered for 
purposes of interpretation of rights in terms of s 39(1)(b) in accordance with S v Makwanyane 
1995 (3) SA 391, para 35.  

14The drafting records of the Constitutional Assembly indicate that the Covenant was a major 
source of reference in the drafting of the socio-economic rights provisions in the 1996 
Constitution: Memorandum of the Panel of Constitutional Experts on the meaning of 
“progressive realisation” (6 February 1996); Technical Committee IV Memorandum on 
sections 25 and 26 of the Working Draft of the Constitution (14 February 1996).  Although this 
Court in Grootboom pointed out certain differences in formulation between s 26 of the 
Constitution and relevant provisions of the Covenant (see paras 27 – 33) in the context of the 
minimum core obligation argument, it nevertheless accepted that the Covenant can provide 
helpful guidance in the interpretation of other aspects of s 26. See, for example, the Court‟s 
endorsement in Grootboom of the meaning given by the CESCR to the concept of 
„progressive realisation‟ (paras 45 ). 
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with their obligations in relation to the right to adequate housing in 

Article 11. These criteria are: 

 

3.5.1. Legal security of tenure; 

 

3.5.2. Availability of services, materials, facilities and infrastructure; 

 

3.5.3. Affordability; 

 

3.5.4. Habitability; 

 

3.5.5. Accessibility; 

 

3.5.6. Location; and 

 

3.5.7. Cultural adequacy.15 

 

3.6. These factors are specific manifestations of the CESCR‟s 

general approach that in giving content to Article 11 of the 

Covenant, the right to housing should not be given a restrictive 

                                                 
15 General Comment No. 4 (Sixth session, 1991) The right to adequate housing (art. 11(1) of 
the Covenant) UN doc. E/1992/23, para 8. 
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interpretation, but should be seen as “the right to live somewhere in 

security, peace and dignity.”16  

 

3.7. This Court has held that the CESCR‟s approach reflects the 

centrality of human dignity in giving content to socio-economic 

rights as endorsed in Grootboom.17 

 

3.8. We submit that two of the above factors assume particular 

importance in this matter. They are security of tenure and 

affordability. 

 

3.9. In relation to security of tenure, the CESCR has stated the 

following: 

 
“Tenure takes a variety of forms, including rental (public and 
private) accommodation, cooperative housing, lease, owner-
occupation, emergency housing and informal settlements, 
including occupation of land or property. Notwithstanding the 
type of tenure, all persons should possess a degree of 
security of tenure which guarantees legal protection against 
forced eviction, harassment and other threats. States parties 
should consequently take immediate measures aimed at 
conferring legal security of tenure upon those persons and 
households currently lacking such protection, in genuine 
consultation with affected persons and groups.”18 (emphasis 
added) 

 

                                                 
16 General Comment No. 4, para 7. 

17 See Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (2) SA 140 
(CC), para 24. 

18 General Comment No. 4, para 8(a). 
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3.10. In General Comment No. 7 dealing with evictions in the 

context of the right to housing, the CESCR states that all evictions 

should comply with “the relevant principles of international human 

rights law and be in accordance with the general principles of 

reasonableness and proportionality.”19 In the same General 

Comment, the CESCR emphasises the importance of effective 

legislative protection against evictions which must include 

measures providing “the greatest possible security of tenure to 

occupiers of land and housing.”20 Such legislation must also 

adequately regulate evictions by private parties and be compatible 

with the obligations arising from the right to adequate housing. 

 

3.11. In relation to affordability as part of the right to adequate 

housing the CESCR has stated as follows: 

 

“Personal or household financial costs associated with housing 
should be at such a level that the satisfaction of other basic 
needs are not threatened or compromised…. In accordance 
with the principle of affordability, tenants should be protected 
by appropriate means against unreasonable rent levels or rent 
increases.”21 
 

Security of Tenure as a Component of Section 26(1) 

                                                 
19 General Comment No 7 (Sixteenth session, 1997, The right to adequate housing (article 
11, para 1 of the Covenant): forced evictions, UN doc. E/1998/22, para 15. 

20 Ibid para 10(a). 

21 General Comment No 4, para 8(c). 
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3.12. There is already significant recognition of security of tenure as 

a fundamental component of the right of access to adequate 

housing in our law.  

 

3.13. Subject to section 26(3) of the Constitution and the provisions 

of the Prevention of Illegal Eviction from and Unlawful Occupation 

of Land Act 19 of 1998 (“the PIE Act”) unlawful occupiers are 

ultimately subject to eviction from land which they unlawfully 

occupy. However, even in these circumstances, the eviction of 

unlawful occupiers should not result in homelessness. This 

represents one of the enduring legacies of the landmark judgment 

of this Court in Grootboom to the effect that people should not be 

left in a situation where they have “no access to land, no roof over 

their heads.”22  

 

3.14. The courts have also refused to grant eviction orders where, 

while not necessarily rendering the occupiers homeless, eviction 

would simply render them unlawful occupiers elsewhere and 

                                                 
22 Grootboom, paras 44, 52, and 99; Residents of Joe Slovo Community v Thubelisha Homes 
and Others 2010 (3) SA 454 (CC),paras 105(c) - 107 (per Yacoob J); para 214 (per Ngcobo 
J); paras 313-315 (per O‟Regan J). See also  The Occupiers, Shulana Court, 1 Hendon Road, 
Yeoville v Mark Lewis Steele 2010 (9) BCLR 911 (SCA) in which the Supreme Court of 
Appeal held that “it will, generally, not be just and equitable for a court to grant an eviction 
order where the effect of such an order would be to render the occupiers homeless.” (para 
16). See further the analysis of relevant jurisprudence in Liebenberg Socio-Economic Rights: 
Adjudication under a Transformative Constitution (2010) 268 – 316; 399 – 404. 
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therefore liable to be evicted again. In other words, eviction orders 

have been refused in circumstances where evictees would be left 

with no security of tenure at all. This was the ratio of the Supreme 

Court of Appeal (hereafter “SCA”) judgment in Baartman and 

Others v Port Elizabeth Municipality23 where the SCA held as 

follows: 

 
“The appellants do not object to being moved from the 
property but merely wish to settle where they will be assured 
of security of tenure, something to which the respondent 
seems reluctant to commit itself although it has vast tracts of 
land available. The Court a quo found that Walmer Township 
is alternative land to which the appellants can move. But it is 
certainly not in the public interest, in my view, to evict the 
appellants from the property only for them to be evicted 
again from Walmer Township on grounds of being unlawful 
occupiers.... In the absence of some assurance that the 
appellants will have some measure of security at Walmer 
Township, I consider that the Court a quo should not have 
granted the order sought.”24 (emphasis added) 

 

3.15. A property owner who defaults on her mortgage bond faces 

the loss of her home through the sale of the property in execution. It 

is clear however that the restrictions on the security of tenure 

imposed by a mortgage bond do not render section 26 of the 

Constitution inapplicable. As this Court held in Gundwana v Steko 

Development CC25 (hereafter “Gundwana”): 

 

                                                 
23 2004 (1) SA 560 (SCA)  

24 At para 19. 

25 2011 (3) SA 608 (CC) 
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“To agree to a mortgage bond does not without more entail 
agreeing to forfeit one‟s protection under section 26(1) and (3) 
of the Constitution.”26 

 

3.16. In Gundwana, the argument that mortgagees voluntarily place 

their properties at risk and thereby forfeit their constitutional 

protection in terms of section 26 failed.27 This Court endorsed the 

reasoning in Jaftha v Schoeman and Others, Van Rooyen v Stoltz 

and Others28 (hereafter “Jaftha”) that executions against people‟s 

homes resulting in a loss of security of tenure require judicial 

oversight. Such oversight is necessary to determine whether an 

order declaring a property specially executable is justifiable on the 

facts of each particular case.29 A key consideration in this 

evaluation is the impact that the execution will have on the section 

26 rights of the home owner concerned.  

 

3.17. The fundamental purpose of judicial oversight in this context 

is to ensure that there is no disproportionality between the judgment 

creditor‟s entitlement to execute against the property and the 

judgment debtor‟s constitutional right not to be deprived of access 

                                                 
26Gundwana, para 44.  

27Gundwana, paras 44 – 49. 

28 2000 (1) SA 409 (CC). 

29Gundwana, para 49. 



 16 

to her home.30 In Gundwana, this Court emphasised that the role of 

courts in this context does: 

 
“not challenge the principle that a judgment creditor is 
entitled to execute upon the assets of a judgment debtor in 
satisfaction of a judgment debt sounding in money. What it 
does is caution courts that in allowing execution against 
immovable property due regard should be taken of the 
impact that this may have on judgment debtors who are poor 
and at risk of losing their homes. If the judgment debt can be 
satisfied in a reasonable manner without involving those 
drastic consequences that alternative course should be 
judicially considered before granting execution orders.”31 
(emphasis added) 

 

3.18. We submit that, just as a home-owner‟s security of tenure is 

limited by the terms of a mortgage bond, a lessee‟s security of 

tenure is limited by the terms of the applicable lease agreement. 

Thus a fixed-term tenancy terminates upon the expiration of the 

agreed period, while a lease of indefinite duration can be terminated 

by either party on reasonable notice.32 We submit that, following the 

reasoning of this Court in Jaftha and Gundwana, the limitations on 

the security of tenure imposed by the lease cannot serve to deprive 

lessees of the protection of section 26 of the Constitution. Indeed, 

we submit that the converse would be unthinkable since it is the 

people with the weakest security of tenure that are most in need of 

the protection of section 26 of the Constitution. 

                                                 
30Gundwana, para 54. In the context of Jaftha, see also paras 56 - 60 

31Gundwana, para 53. 

32Cooper WE Landlord and Tenant (2nd ed 1994) 61-65. 
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3.19. While the nature and extent of the security of tenure that 

people enjoy in respect of their homes will vary depending on the 

particular form of tenure at hand, we submit that the protection of 

housing as a human right means that the law must incorporate 

mechanisms to protect all people, including lessees, against 

arbitrary, unreasonable or disproportionate deprivation of existing 

security of tenure. 

 

Affordability as a Component of Section 26(1)  

 

3.20. There is already significant recognition of affordability as a 

fundamental component of the right of access to adequate housing  

in our law. 

 

3.21. In terms of the Housing Act 107 of 1997, affordability is a 

central part of housing development. Section 2 (1)(c)(ii) reads: 

 
“National, provincial and local spheres of government must … 
ensure that housing development … is economically, fiscally, 
socially and financially affordable and sustainable” 

 

3.22. Furthermore, government is enjoined in the Housing Act to 

promote “the effective functioning of the housing market while 
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levelling the playing fields and taking steps to achieve equitable 

access for all to that market”.33 

 

3.23. The Housing Act makes provision for the publication of the 

National Housing Code which contains national housing policy and 

is binding on the provincial and local spheres of government.34  This 

Court has interpreted the “primary objective” of the National 

Housing Code as being “to ensure access to affordable and 

adequate housing for the poor and vulnerable.”35 

 

3.24. Subsequent to this Court‟s statement in Grootboom that 

agents other than the State and even individuals should be enabled 

through legislative and other measures to provide housing,36 this 

Court went on to recognise that the State‟s housing policy must 

take into account the difference between those who can afford 

housing and those who cannot.37 It is submitted that affordability 

was therefore recognised by this Court as informing State policy 

aimed at giving effect to the right to access to housing and, by 

                                                 
33 Housing Act, section 2(1)(e)(v). 

34 Housing Act, section 4. 

35 Residents of Joe Slovo Community, Western Cape v Thubelisha Homes & others (Centre 
on Housing Rights and Evictions and another, amici curiae) 2010 (3) SA 454 (CC) at para 
201. 

36 Grootboom, para 35.  

37 Grootboom, para 36. 
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extension, that affordability constitutes a component of the right to 

access to adequate housing. 

 

3.25. In Abahlali baseMjondolo Movement of South Africa and 

Another v Premier of KwaZulu-Natal and Others,38 this Court 

likewise appears to have accepted that affordability constitutes an 

important component of the right to access to adequate housing 

when it interpreted the Slums Act. This Court stated in that regard: 

 
“[The Slum Act‟s] Preamble echoes the constitutional right of 
access to affordable housing for all citizens.”39   

 

3.26. We submit that the protection of housing as a human right 

means that the law must incorporate mechanisms to protect all 

people, including lessees, against arbitrary, unreasonable or 

disproportionate deprivation of existing access to affordable 

housing. 

 

4. THE HORIZONTAL APPLICATION OF THE RIGHT OF ACCESS TO 
ADEQUATE HOUSING 

 

4.1. In Grootboom, this Court held that: 

 
“there is, at the very least a negative obligation placed on the 
State and all other entities and persons to desist from 

                                                 
38 2010 (2) BCLR 99 (CC).  

39 Para 98. (Emphasis added).  
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preventing or impairing the right of access to adequate 
housing. The negative right is further spelt out in ss (3) which 
prohibits arbitrary evictions.”40 (emphasis added) 

 

4.2. In Jaftha, this Court held that: 

 
“It is not necessary in this case to delineate all the 
circumstances in which a measure will constitute a violation 
of the negative obligations imposed by the Constitution. 
However, in the light of the conception of adequate housing 
described above …at the very least, any measure which 
permits a person to be deprived of existing access to 
adequate housing, limits the rights protection in section 
26(1). Such a measure may, however, be justified under 
section 36 of the Constitution.”41 (emphasis added) 

 

4.3. It is therefore clear that section 26(1) imposes a negative duty 

on both the State and private parties not to deprive persons of their 

existing access to adequate housing. Such deprivations may, 

however, be justifiable if they meet the requirements of the general 

limitation clause.  

 

4.4. We submit that it is plain that the negative duty not to deprive 

people of their existing access to adequate housing is capable of 

being abused not only by the State but also by private parties. 

Accordingly, if this negative duty were not given horizontal 

application in terms of s 8(2), a fundamental constitutional purpose 

of achieving transformation in both the public and private spheres 

                                                 
40Grootboom, para 34  

41Jaftha, para 34. 
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would be frustrated.42 As this Court held in Governing Body of the 

Juma Musjid Primary School & Others v Essay No and Others,43 a 

negative invasion of socio-economic rights includes “a failure to 

respect the existing protection of the right by taking measures that 

diminish protection”. The Court (per Nkabinde J) went on to state: 

 
“… that the purpose of section 8(2) of the Constitution is not to 
obstruct private autonomy or to impose on a private party the 
duties of the state in protecting the Bill of Rights. It is … to 
require private parties not to interfere with or diminish the 
enjoyment of a right.” (emphasis added)”44 

 

4.5. Consequences of horizontal application  

 

4.5.1. Having established that the right of access to adequate 

housing is horizontally applicable, we submit that a court is 

required in terms of section 8(3) of the Constitution to “apply, or 

if necessary develop, the common law to the extent that 

legislation does not give effect to that right.”45 A court may 

simultaneously “develop rules of the common law to limit the 

right, provided that the limitation is in accordance with section 
                                                 
42See K Klare „Legal Culture and Transformative Constitutionalism’ (1998) 14 SAJHR 146 – 
188 at 150 and 155; Liebenberg Socio-Economic Rights (2010) 214-218; 327-331.For the 
same reasons we submit that at the very least the negative duty to refrain from depriving 
people of their right of access to adequate housing is “suitable” for application to private 
persons, to use the terminology of Halton Cheadle. See Cheadle et al South African 
Constitutional Law: The Bill of Rights ( 2nd ed Lexis Nexis Butterworths) at 3 – 18.  

43 2011 (8) BCLR 761 (CC), paras 54 – 58.. 

44  Ibid, para 58. 

45Section 8(3)(a) of the Constitution. 
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36(1).”46 This was the approach followed by this Court in 

Khumalo and others v Holomisa47 (hereafter “Khumalo”) in 

developing the common law of defamation to give effect to the 

right of freedom of expression in a section 16 of the 

Constitution.  

 

4.5.2. However in Barkhuizen v Napier48 (hereafter „Barkhuizen‟), 

this Court held that constitutional challenges to contractual 

clauses would usually give rise to the question whether the 

clause (or its enforcement in the circumstances of the case) 

was contrary to public policy interpreted in terms of “the values 

that underline our constitutional democracy as given expression 

by the provisions of the Bill of Rights.”49 This Court thus 

preferred section 39(2) as a vehicle for developing the law of 

contract in terms of the “objective normative value system” 

established by the Constitution.50 In this regard, the majority in 

Barkhuizen (per Ngobo J) referred to difficulties in applying sub-

sections 8(2) and (3) to constitutional challenges to contractual 

                                                 
46Section 8(3)(b) of the Constitution. 

47 2002 (5) SA 401 (CC). 

48 2007 (5) SA 323 (CC). 

49 Barkhuizen, paras 28 – 30.  

50 Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC), para 54. 
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clauses. This Court referred to difficulties experienced by the 

High Court in identifying a law of general application for the 

purposes of applying the general limitations clause in section 

36, as well as conceptual difficulties in the application of section 

172(1)(a).51  

 

4.5.3. We respectfully submit that, as this case demonstrates, the 

application of section 8 will not necessarily – or even invariably 

– necessitate enquiries in terms of section36 or section 172 of 

the Constitution. This is because section 8 requires that the 

constitutional right at stake be vindicated not through a 

proportionality enquiry in terms of section 36 or a declaration of 

invalidity in terms of section 172 but through the interpretation 

of existing legislation or the development of the common law.     

 
4.5.4. We accordingly respectfully submit that sub-sections 8(2) and 

8(3) (so-called „direct application‟) constitute the primary 

constitutional vehicles for giving effect to horizontal application 

where it is established that a substantive element of a right in 

the Bill of Rights is binding on non-state actors. Nevertheless, 

                                                 
51 Barkhuizen, paras 24-26. See, however, the minority judgment of Langa CJ (as he then 
was) expressing doubt that the only acceptable approach to challenging the constitutionality 
of contractual terms is indirect application under section 39(2). The Chief Justice preferred to 
keep open the possibility of a direct application in terms of section 8 of certain rights in the Bill 
of Rights to contractual terms or the common law that underlies them.  
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even if section 39(2) („indirect application‟) is regarded as the 

primary vehicle for horizontal application in a contractual 

context, we respectfully agree with former Chief Justice Langa 

in Barkhuizen that “the distinction between direct and indirect 

application will seldom be outcome determinative.”52 Ultimately, 

the courts are required to ensure that all law – public and 

private – gives effect to the normative purposes and values 

animating each of the rights in the Bill of Rights.  

 

4.5.5. We will however deal with this case in terms of section 8 of 

the Constitution. We submit that this requires, broadly, a four-

stage analytical approach: 

 

4.5.5.1. developing a detailed account of the substantive content 

of the relevant right, and the purposes and values it seeks 

to achieve under South Africa‟s transformative Constitution; 

 

4.5.5.2. determining the extent to which the right is applicable to 

private parties; 

 

                                                 
52 Barkhuizen, para 186. 
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4.5.5.3. determining how the relevant law (statutory, common 

law or customary law) should be interpreted, applied or 

developed to give effect to the horizontal application of the 

right; and 

 

4.5.5.4. determining whether it is necessary to develop rules of 

the common law to limit the right, provided such limitation is 

in accordance with section 36(1) of the Constitution. 

 
5. THE HORIZONTAL APPLICATION OF SECTION 26(1) TO THE 

FACTS OF THIS CASE 
 

5.1. It is not disputed that the leases in this matter are not of the 

ordinary commercial type. Nor is it disputed that “they contain clear 

provisions guaranteeing security of tenure, governing the rates at 

which rent can be increased and the conditions under which this 

can be done.”53   

 

5.2. The  leases contain three types of clause in this regard: 

 

5.2.1. “the escalation clauses” which limit the increment at which the 

Applicants‟ rent can be increased;54 

                                                 
53 Applicants‟ Heads of Argument, p 2, para 3. 

54 Applicants‟ Heads of Argument, p 9, para 16; Respondent‟s Heads of Argument, pp3-5, 
para 5.  
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5.2.2. “the Tribunal clauses” which require the Respondent to obtain 

the permission of the Rental Housing Tribunal if it wishes to 

increase the rent beyond the limits set by the escalation 

clauses;55 and 

 

5.2.3. “the succession clauses” which entitle the Applicants‟ 

spouses and dependents to continue in occupation of the 

leased premises in the event of the death of the Applicants.56 

 

5.3. We will refer to these clauses collectively as “the protective 

clauses.” 

 

5.4. It is not disputed that the Respondent terminated the leases 

solely in order to circumvent the protective clauses and effect 

dramatic rent increases.57 

 

5.5. It is also not disputed that termination of the leases will leave 

seven of the Applicants homeless and that the other Applicants will 

                                                 
55 Applicants‟ Heads of Argument, pp 10-11, paras 18-19.  

56 Applicants‟ Heads of Argument, p 12, paras 20-21 

57 Applicants‟ Heads of Argument, pp14-17, paras 28-31; Respondent‟s Heads of Argument, 
pp5-6, para 6, and pp 18-19, para 37.. 
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be unable to secure alternative accommodation of a comparable 

cost and standard.58 

 

5.6. Having regard to the above, we submit that the Respondent‟s 

termination of the leases infringed two key components of the 

Applicants‟ rights of access to housing in terms of section 26(1) of 

the Constitution: 

 

5.6.1. security of tenure – especially in light of the fact that the lease 

agreements at hand conferred greater security of tenure on the 

Applicants than is usually the case; and 

 

5.6.2.   affordability – because the effect of the termination is that 

the Applicants will either be left homeless or will be unable to 

secure alternative accommodation at a comparable cost. The 

termination undermines a manifest purpose of the escalation 

clauses in the leases which aimed to ensure that the rental 

increases were affordable and reasonable. 

 

5.7. We submit that it is not necessary for purposes of our enquiry 

to decide whether the Respondent‟s infringement of the Applicants‟ 

                                                 
58 Applicants‟ Heads of Argument, pp18-19, para 35. 
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section 26(1) rights is justifiable. This is because, as we have 

submitted above, the real enquiry in terms of section 8 is whether 

the infringement of the Applicants‟ rights may be vindicated by 

existing legislation or the development of the common law. 

 

5.8. Alternatively, if it is necessary to decide the question of 

justification, then our submission is that the Respondent‟s 

infringement of the Applicants‟ section 26(1) rights cannot be 

regarded as reasonable or justifiable.  This is so because of the 

manifest disproportionality between the Respondent‟s justification 

for its action – its desire to increase its profits – and the hardship 

the Applicants will suffer as a result of losing their homes. 

 

5.9. We now turn to consider whether the Applicants‟ section 26(1) 

rights may be vindicated by the Rental Housing Act.     

 

 
6. THE CORRECT INTERPRETATION OF THE RENTAL HOUSING 

ACT 
 

6.1. The Rental Housing Act is legislation adopted in order to give 

effect to section 26 of the Constitution. Its stated purposes are inter 

alia to “promote the provision of rental housing property” and “to  

promote access to adequate housing through creating mechanisms 
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to ensure the proper functioning of the rental housing market.”59 It 

was adopted in cognisance of the “need to balance the rights of 

tenants and landlords and to create mechanisms to protect both 

tenants and landlords against unfair practices and exploitation.”60  

The Rental Housing Act is accordingly to be interpreted generously 

and purposively in a manner which seeks to “promote the spirit, 

purport and objects of the Bill of Rights”61 and affords the “fullest 

possible protection of constitutional guarantees.”62 

 

6.2.   The Rental Housing Act introduces the concept of an “unfair 

practice” into landlord and tenant law. In terms of section 4(5)(c) of 

the Act, the landlord may “terminate the lease in respect of rental 

housing property on grounds that do not constitute an unfair 

practice and are specified in the lease”. “Unfair practice” is defined 

in section 1 of the Act to mean “(a) any act or omission by a 

landlord or tenant in contravention of this Act; or (b) a practice 

prescribed as a practice unreasonably prejudicing the rights or 

interests of a tenant or a landlord”. Regulation 41(d) of the Gauteng 

Unfair Practice Regulations prohibits a landlord from engaging in 

                                                 
59 Long Title, Rental Housing Act. 

60 Preamble, Rental Housing Act. 

61 Section 39(2) of the Constitution. 

62 Department of Land Affairs v Goedgelegen Tropical Fruits  2007 (6) SA 199 (CC) at para 
53. 
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“oppressive or unreasonable conduct”, and Regulation 14(1)(f) 

provides that “a landlord must not conduct any activity which 

unreasonably interferes with or limits the rights of the tenant...” 

 

6.3. In light of the purpose and context of the Rental Housing Act 

as well as its and its Regulations‟ contents we submit that “unfair 

practice” must be interpreted to give effect to section 26 of the 

Constitution. If this is done, then we submit that conduct which 

arbitrarily or unreasonably prejudices a lessee in relation to an 

incident of the right of access to adequate housing, such as secure 

tenure or affordable housing, must constitute an unfair practice. No 

lease could lawfully be terminated as a result of or on grounds that 

constitute an unfair practice. 

 

6.4. The effect of the Act‟s introduction of the concept of “unfair 

practice” is to fundamentally alter the common law of lease and 

indeed to limit the principle of pacta sunt servanda. We submit 

however that far from being an unreasonable limitation, this is 

necessary and appropriate in order to permit a proportionate 

balancing of the rights and interests of landlord and tenant, thereby 

giving effect to the requirements of section 26(1) of the Constitution.   
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6.5. In interpreting the concept of “unfair practice” in the context of  

the relationship between landlord and tenant, valuable guidance 

can be obtained from applicable landlord-tenant law in  comparative 

jurisdictions. We consider the position in Germany and Canada 

below. 

 

6.6. German Law63 

 

6.6.1. The German Civil Code64 makes provision for tenant 

protection and restricts rent increases, although rent control as 

such has been phased out. These provisions apply to all 

tenants, irrespective of their income. However, where 

cancellation of the lease could cause hardship for the tenant or 

a member of the tenant‟s household, the tenant can resist 

eviction on that basis. The effect is that the resistance by the 

tenant will not only prevent eviction, but also the termination of 

the lease. The tenant‟s occupation thereby remains lawful, and 

he or she does not become an unlawful occupier. This 

provision65 indirectly ensures that vulnerable tenants are 

                                                 
63This analysis is drawn substantially from the unpublished doctoral thesis of Dr S M Maass 
Tenure Security in Urban Rental Housing (University of Stellenbosch Law Faculty, 2010), 
chapter 7. 

64Bürgerliches Gesetzbuch (BGB). Landlord-tenant law is regulated in Book 2, Title 5 of the 
BGB. 

65BGB § 574(1). 



 32 

protected against unjustifiably harsh circumstances resulting 

from eviction. The Civil Code specifically includes the instance 

where a tenant would be rendered homeless as a result of the 

cancellation of a lease, as a form of hardship.66 

 

6.6.2. The Civil Code protects lessees who rent residential property 

for an indefinite period (periodic tenancies) by providing that the 

lease may only be cancelled in accordance with the Civil Code 

or subordinate legislation.67 A lease for an indefinite period may 

only be terminated by the lessor if the lessor has “a justified 

interest” in terminating the lease.68 Such a justified interest 

exists where the lessee has culpably and significantly breached 

her contractual duties; where the lessor requires the leased 

premises for his own use, or the use of his family (or 

household) members; or where the lessor would be prevented 

from making sufficient economic use of the premises if the 

lease was sustained, which would result in an excessive loss 

for the lessor.69 Notably, increasing the rent is not a justified 

reason to terminate a lease.  Where the lessor terminates the 
                                                 
66BGB § 574(2). 

67 A J Van der Walt Property in the Margins (2009) 87. 

68BGB § 573(1). Increasing the rent is not a justified reason to terminate the lease.  

69BGB § 573(2). The lessor is required to state the reasons for a justified interest in the notice 
of termination: BGB § 573(3). The list is not exclusive. 
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lease for one of the justified reasons set out above, a statutory 

notice period is prescribed.70 

 

6.6.3. If the lessor serves a notice of termination on the lessee, the 

lessee may object to the notice and require continuation of the 

lease if termination of the lease would cause hardship to the 

lessee, or a member of her family or household, that is not 

justifiable, even when taking into account the justified interest71 

of the lessor.72 Hardship suffered by the lessee includes the 

lessee being unable to find suitable alternative accommodation 

on reasonable terms.73 

 

6.6.4. The Civil Code therefore makes provision for tenant 

protection based on the personal circumstances of the lessee. 

The law incorporates some measure of context-sensitivity as 

the courts can consider the impact of eviction on the specific 

                                                 
70BGB § 573d. §§ 573-573a applies with certain modifications. 

71 The reasons stated in the notice of termination are the only reasons taken into account 
when considering the lessor‟s justified interest: BGB § 574(3). 

72BGB § 574(1). The lessee must declare his objection in writing and provide reasons for his 
objection if the lessor requires such reasons: BGB § 574b(1). Van der Walt AJ Property in the 
Margins (2009) 89 mentions that through this provision the interests of the tenant are 
balanced against those of the lessor. 

73BGB § 574(2). 
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tenant or his family and judge on grounds of personal 

circumstances whether the eviction order would be justifiable.74 

 

6.6.5. It is noteworthy that the provisions in the Civil Code that 

regulate the relationship between landlord and tenant and 

ensure substantive tenure protection for tenants are not 

perceived as temporary or exceptional restrictions on the 

private law rights of landowners, but rather as permanent rules 

which are necessary in order to govern the landlord-tenant 

relationship fairly.  

 

6.6.6. The interests of tenants in the continued occupation of the 

leased property, as protected in the Civil Code, have been 

enforced by the Federal Constitutional Court by balancing them 

against landowners‟ constitutional property rights, as stated in 

article 14 of the Basic Law (Grundgesetz (GG) for the Federal 

Republic of Germany 1949).75 In a number of cases the Federal 

Constitutional Court has found that the limitations placed upon 

the property interests of the landlord are constitutionally 

justifiable, provided that the interests of the landlord are duly 

                                                 
74Maass S Tenure Security in Urban Rental Housing (2010 LLD US) 482. 

75Article 14 is similar to section 25(1) of the SA Constitution. 
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recognised. The Court has held that certain properties need to 

be strictly regulated because the social interest in regulating the 

property is greater than the interests of the individual owner in 

not regulating it. Land, and more specifically housing, is subject 

to stricter social regulation, because it is a limited resource as 

well as socially important. Thus, the Federal Constitutional 

Court has confirmed in a number of decisions76 that the strict 

regulation of tenant protection and rent levels is constitutionally 

valid.77 

 

6.7. Canadian law 

 

6.7.1 Various Canadian provinces have residential tenancy 

legislation that has, as a primary focus, the protection of security of 

tenure of tenants. These include, for example: the Ontario 

                                                 
76 BVerfGE 37, 132 [1974]; BVerfGE 38, 348 [1975]; BVerfGE 68, 361 [1985]. In BVerfGE 68, 
361 [1985] at 370-371 (the Wohnungskündigungsgesetz case) the question was whether the 
legislature was allowed in terms of article 14 to restrict the right of the landowner to cancel the 
lease to such an extent that the landowner had to become dependent on the property for her 
own use in order to cancel the lease, because this was the only justifiable interest that the 
landowner could rely on to cancel the lease. Restricting the landowner‟s right to cancel the 
lease was constitutionally legitimate, because residential property was socially important and 
relevant for tenants as well as for landlords. The Court also found that the prohibition against 
arbitrary cancellation is constitutionally valid, provided that the interests of the landowner that 
are worthy of protection should be considered by the legislature in order to fairly balance the 
interests of both parties. See also BVerfGE 79, 292 [1989]. 

77  Van der Walt AJ Constitutional Property Clauses: A Comparative Analysis (1999) 136. 
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Residential Tenancies Act, 2006;78 the Manitoba Residential 

Tenancies Act 1990; the British Columbia Residential Tenancies 

Act 2002; the Nova Scotia Residential Tenancies Act 1989; and the 

Province of Quebec's Loi sur la Régie du Logement, L.R.Q., 

chapitre R-8.1. 

 

6.7.2 In Ontario, there has been a longstanding recognition in 

legislation of the unequal power relationship between landlord 

and tenant79 and the necessity to recognise that a residential 

lease is not analogous to other property law interests, which 

have a feudal basis. Rather a residential tenancy is a modern 

contract80 with special protections for tenants.  So even if a 

lease has expired, a tenant can only be evicted from housing 

for particular reasons, none of which would include the 

landlord's desire to arbitrarily raise the rent.  A landlord cannot 

terminate a lease without just cause, which must be based on 
                                                 
78 In 1997, the predecessor of the Ontario Residential Tenancies Act, the Tenant Protection 
Act, 1997, established the transference of the jurisdiction from the Ontario Superior Court to a 
tribunal. 

79 This started with the Ontario Law Reform Commission's investigation and report in 1968  
(Interim Report on Landlord and Tenant Law Applicable to Residential Tenancies, Ontario 
Law Reform Commission, 1968) which lead to the introduction of legislative reform in 1970. 
This legislative reform has constituted the foundation for the successive legislation from the 
Landlord and Tenant Amendment Act to the Tenant Protection Act, and the current 
Residential Tenancy Act. 

80 The Supreme Court of Cananda held that a residential tenancy agreement (lease) was a 
contract in the seminal case of Reference re Residential Tenancies Act (N.S.), [1996] 1 
S.C.R. 186, 193 N.R. 1 (McLachlin, Iacobucci, La Forest, L'Heureux-Dube and Major JJ.; 
Gonthier J. concurring in separate reasons with majority; and concurring in result but not in 
reasons Lamer, C.J., Cory and Sopinka JJ.) 
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a reason specified in the applicable legislation. Nor can a 

landlord raise rent above a certain level determined annually 

by the government in Ontario unless there are extraordinary 

circumstances which must be proven before the Landlord and 

Tenant Board (the equivalent of our Rental Housing Tribunal). 

 

6.7.3 Notably, the law governing residential tenancies is quite 

different from that governing commercial tenancies. The split 

between residential tenancies law and that pertaining to 

commercial tenancies was the introduction of security of 

tenure for tenants as set out in this excerpt by a leading 

Canadian expert on landlord and tenant law, Jack Fleming: 

 
“Prior to the enactment of Part IV of the Landlord and Tenant 
Act (the LTA) in 1969, tenancies law was the same for 
residential and commercial tenancies. Modern residential 
tenancies law began with Part IV of the LTA. The most 
important concept contained in Part IV of the LTA was 
security of tenure: tenants in Ontario could only be evicted 
after the opportunity for a hearing,81 and they could not be 
evicted for attempting to enforce their legal rights. After the 
1975 amendments to the LTA, tenants could only be evicted 
by a landlord for certain listed grounds of termination. Prior 
to the enactment of Part IV of the LTA, a tenancy could be 
terminated by the expiry of a lease (whether or not any other 
grounds for termination existed) and a landlord could often 
retake possession for breach of covenant without bothering 
to first obtain a court order. Following the 1972 revisions, 
further significant changes were made to Part IV in 1975 
(anticipating the final 1976 report of the OLRC), which 
included extending the protection in Part IV to mobile home 
sites, and requiring 90 days‟ written notice of a rent increase. 

                                                 
81 Except where the tenant had given notice of termination or had made an agreement to 
terminate the tenancy. 
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Most importantly, the 1975 changes restricted termination of 
a tenancy to specific allowable grounds. Real security of 
tenure for residential tenants arrived with the 1975 
reforms.”82 

 

6.7.4 As stated above, a landlord can only terminate a tenancy for 

a reason permitted in legislation. These reasons can be 

divided into fault grounds (not paying the rent, damage etc) 

and non-fault grounds (such as demolition, landlord‟s own 

use, conversion to non-residential use). Even when the 

landlord terminates for a permissible reason, the Landlord 

and Tenant Board has the discretion to delay or deny eviction 

based on fairness. Section 83(1)(a) of the Ontario Residential 

Tenancies Act  reads as follows: 

 

“83. (1) Upon an application for an order evicting a tenant, 
the Board may, despite any other provision of this Act or the 
tenancy agreement, 
(a) refuse to grant the application unless satisfied, having 
regard to all the circumstances, that it would be unfair to 
refuse …” (emphasis added) 

 

6.7.5 The following has been stated in relation to the identical 

provision in the Tenant Protection Act, which preceded 

the 2006 legislation: 

 

“The Tenant Protection Ac is remedial legislation. Eviction 
should be ordered as a last resort, after carefully 

                                                 
82 Fleming, Residential Tenancies in Ontario, 2nd ed. (LexisNexis 2011) 2-3 (footnotes 
omitted). See also Feldman, Residential Tenancies, 9th ed. (Carswell 2009) 1-3. 
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considering Section 84 of the Act. Imposition of section 84 
relief must balance the competing interests of the Tenant 
who is to be evicted, and the Landlord who may suffer a 
monetary loss. The Member must look at all the 
circumstances when considering relief from eviction. Short 
of losing one‟s liberty, the loss of one‟s home is as serious 
a matter as can be imagined.”83 

 

6.7.6 It is important to note that the granting of relief 

prohibiting eviction is unrelated to the landlord making 

out its case on the ground for termination of the 

tenancy. As held by the Ontario appellate Divisional 

Court, the purpose of the section is to allow the tenant 

to stay in possession despite the landlord having proper 

grounds for termination.84 All of the circumstances must 

be considered and the impact on both the landlord and 

the tenant must be weighed. As stated by Molloy J 

regarding a similar relief from eviction provision in the 

                                                 
83Toronto Community Housing Corp. v. Thompson, [2003] O.R.H.T.D. No. 145 at para. 34 
(O.R.H.T.); 90 Eastdale Ltd. v. Boudreault (16 December 2003), File No. TSL-57065, Fine 
(O.R.H.T.); Preview Technologies Inc. v. Black (16 December 2003), File No. TSL-57311, 
Fine (O.R.H.T.); Re  File No. TSL-56235, [2004] O.R.H.T.D. No. 54 at para. 8 (O.R.H.T.). 

84Arauco Cooperative Housing Corp. v. Baron (21 January 1991), Toronto L14089/91 (Ont. 
Gen. Div.), affd (19 January 1993), Toronto 119/91, Callaghan, Lane and Adams JJ. (Ont. 
Div. Ct.). This case involved the exercise of discretion under the LTA with respect to an 
eviction by a housing co-operative. Justice Humphrey acknowledged that the co-operative 
board had properly exercised its authority, and that his decision would prevent another family 
from moving into the unit as planned, but nonetheless exercised his discretion due to the 
terrible impact that eviction would have on the tenant. See also Salter v. Beljinac, [2001] O.J. 
No. 2792 at para. 28 (Ont. Div. Ct.). 
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co-operative housing context in Tamil Co-operative 

Homes Inc. v. Arulappah:85 

 
“The correct approach is to weigh the impact that refusing to 
evict would have on the parties (and, if relevant, the public 
interest) and in light of that, to then determine whether in all 
the circumstances it would be unfair to refuse the writ of 
possession.”86 

 

6.7.7 A number of principles have developed through the Canadian 

case law to guide the exercise of discretionary relief. Some of 

the key principles are the following: 

 

6.7.7.1 Eviction should be applied as a remedy of last resort; 

 

6.7.7.2 Eviction should be avoided where this remedy would be 

disproportionate to the breach by the tenant; and 

 

6.7.7.3 The interests of other household members, such as 

children, the public and of other tenants should also be 

considered. 

 

                                                 
85[1996] O.J. No. 768 (Ont. Gen. Div.), revd [1999] O.J. No. 1460, 44 O.R. (3d) 120 (Ont. Div. 
Ct.), revd as moot [2000] O.J. No. 3372, 49 O.R. (3d) 566 (Ont. C.A.). On the purpose of the 
legislation, see Tamil Co-operative Homes Inc. v. Arulappah, at para. 54 (Ont. Gen. Div.). 

86 Ibid, para. 54 (Ont. Gen. Div.). 
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6.8 We submit that a number of important themes emerge from this 

summary of German and Canadian Law: 

 

6.8.2 There is a recognition of the unequal power relationship 

between landlord and tenant and a recognition that the 

contract of lease as modified by statute should incorporate 

significant protections for residential tenants who are 

customarily the weaker party in the bargaining process. 

 

6.8.3 There is a need to ensure that lessees, as far as possible, 

enjoy security of tenure and affordable rentals. 

 

6.8.4 In order to give effect to the above, the grounds on which a 

landlord is permitted to terminate a lease agreement may 

justifiably be limited. 

 

6.8.5 Even where a landlord has terminated a lease agreement for 

a permissible reason, the eviction of a lessee may be 

prohibited if it would result in significant hardship, or the 

conduct of the landlord lacks good faith.87
  

 

                                                 
87 Section 202 of the Ontario Residential Tenancies Act requires the tribunal to consider the 
real substance of a transaction, any pattern of activities, and the good faith of the parties or 
participants. 
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6.9 We submit that, taken together, the above themes seek to achieve 

a proportionate balance between the rights and interests of the 

landlord and the tenant while recognising the tenant‟s fundamental 

right to a home. As such, we submit that they ought to inform our 

interpretation of the Rental Housing Act and particularly the 

concept of “unfair practice” contained therein. 

 

6.10 In this case, the Respondent terminated the leases solely in order 

to effect massive rental increases prohibited by protective clauses 

in the lease agreements themselves, thereby depriving the 

Applicants of security of tenure, affordable housing and causing 

hardship. We respectfully submit that termination in these 

circumstances constitutes an unfair practice in terms of the Rental 

Housing Act. 

 

6.11 If we are correct in our interpretation of the Rental Housing Act, 

then the Respondent‟s termination of the leases violated section 

4(5)(c) of the Rental Housing Act and was accordingly unlawful. 

The Applicants‟ section 26(1) rights are accordingly vindicated by 

existing legislation in the manner contemplated in section 8(3)(a) of 

the Constitution. 
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6.12 If we are incorrect in our interpretation of the Rental Housing Act 

then it is necessary, in terms of section 8(3)(a) of the Constitution, 

to develop the common law in order to give adequate protection to 

the Applicants section 26(1) rights. It is to that aspect that we now 

turn. 

 

7 APPLYING SECTION 26 TO THE COMMON LAW OF LEASE  
 

7.7 In its judgment in this matter, the SCA dismissed the Applicants‟ 

argument that the termination of the leases by the Respondent  

for the sole purpose of inviting the Applicants to enter into new 

leases subject to rent increases dramatically in excess of the 

increases stipulated in the escalation clauses was unreasonable 

and unfair, and accordingly should not be enforced by the Court, 

being contrary to public policy.88 The SCA gave two reasons for 

this:  firstly, it stated that “a court cannot refuse to give effect to 

the implementation of a contract simply because that 

implementation is regarded by the individual judge to be 

unreasonable and unfair”; secondly, the SCA stated that it was 

not persuaded that the Respondent‟s conduct in terminating the 

lease could “be denounced as unreasonable and unfair” as it 

was acting to save its business venture from “commercial 
                                                 
88Maphango v Aengus Lifestyle Properties (611/2010) [2011] ZASCA 100 (1 June 2011), para 
22. 



 44 

demise” (since it was “not a charitable organisation”) and “had 

behaved transparently by disclosing its motive, which it was not 

obliged to do.” 89 

 

7.8 We submit, with respect, that the SCA‟s approach fails to come 

to grips with a fundamental issue which arises in this case. This 

is not whether the relevant terms of the lease agreements or the 

Respondent‟s reliance on them is fair or reasonable in the 

abstract. It is whether the common law of lease requires 

development to give effect to the horizontal application of section 

26 of the Constitution, specifically the requirement that rules of 

law permitting people to be deprived of their existing access to 

housing must be reasonable and justifiable.90 

 

7.9 The SCA went on to reject the Applicants‟ argument that the 

termination of the leases in the circumstances of this case was 

contrary to public policy because it represented an infringement 

of the lessees‟ right of access to adequate housing in terms of 

section 26(1) of the Constitution. The crux of the SCA‟s 

reasoning in this regard was that a lessee‟s security of tenure is 

governed by the terms of the lease and that lessees have “no 

                                                 
89Maphango SCA, para 25. 

90See para 3.26 above. 
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security of tenure in perpetuity.”91 As we have submitted above, 

the degree of security of tenure which people enjoy in their 

homes will depend to a large extent on the applicable form of 

tenure.92 However, this does not imply that the relevant 

contractual terms should not be interpreted, or the common law 

of lease developed, so as to ensure a reasonable measure of 

security of tenure for lessees in their homes. As we have 

submitted above, this is in accordance with international law and 

is consistent with the approach adopted by this Court in cases 

such as Jaftha, and Gundwana v Steko Investments. The SCA‟s 

approach renders the lessee‟s rights in terms of section 26 

entirely dependent on the existing rules of the common law and 

fails to consider how these rules might be applied or developed 

so as to give effect to the underlying purposes and values of 

section 26. It places the landlord‟s short-term desire to increase 

its profit above the constitutional rights of the tenants to a 

measure of security of tenure in their homes. 

 

7.10 It is the impact of the termination of the leases in this case – 

homelessness or the absence of comparable alternative 

accommodation – that underlines the need for the development 

                                                 
91Maphango SCA, para 28. 

92Above, para 3.19. 
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of the common law of lease to take account of the requirements 

of section 26(1) of the Constitution. 

 

7.11 The cause of the hardship in this case is the landlord‟s desire to 

increase its profit.  The disproportion is manifest. 

 

7.12 In the circumstances, we submit that an implied term in the law 

of lease ought to be recognised in the following terms: 

 

“A lessor may not cancel a lease agreement in order 

to circumvent protective clauses where the 

termination of the lease would cause 

disproportionate hardship to the lessee.” 

 

         Heidi Barnes 

         Nokukhanya Jele 

Sandton Chambers 

21 October 2011         

 


