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Executive summary 

 

On 28 February 2012 the Department of Justice and Constitutional Development released 

the Discussion Document on the Transformation of the Judicial System and the Role of the 

Judiciary in the Developmental South African State (the “Discussion Document”), which 

details a number of initiatives and reforms that are underway to transform the judiciary, as 

well as discusses the proposed role of the judiciary in the social transformation of society. 

The Discussion Document also lays the foundation for a proposed review of the judgments 

of the South African courts, in an attempt to determine the impact of these judgments on the 

transformation of society. Subsequently, the Department also released the Terms of 

Reference for the Assessment of the Impact of the Decisions of the Constitutional Court and 

the Supreme Court of Appeal on the South African Law and Jurisprudence (the “Terms of 

Reference”), which forms the framework within which this proposed review will be 

conducted. One of the main aims of these documents was to facilitate a discussion and 

debate on the issues related to the transformation of state and society. This submission by 

the Socio-Economic Rights and Administrative Justice Research Project (“SERAJ”), a 

research project of the University of Stellenbosch‟s Law Faculty, aims to engage in this 

debate and raise some pertinent concerns in relation to the review of the judiciary and the 

proposed assessment of the decisions of the higher courts. 

 

At the outset, the submission elaborates on SERAJ, a research project focused on law as a 

mechanism for the facilitation of socio-economic and administrative justice. 

 

The submission then relates a number of general observations on the Discussion Document 

and the proposed assessment of the higher courts. We point out that we welcome various 

legitimate and necessary institutional reforms envisaged in the Discussion Document, since 

these reforms are aimed at improving the functioning and effectiveness of the judiciary. 

However, SERAJ also voices our concern in relation to the review of the decisions of our 

higher courts. In particular, we emphasise the importance of the independence and 

impartiality of the judiciary and the inappropriateness of substantive recommendations to the 

courts on how to adjudicate disputes in terms of the Constitution. The submission then 

briefly reflects on the role of the various branches of state in facilitating an active, 

participatory citizenry which enriches and lends vibrancy to our democracy and enhances 

our fundamental rights. Thereafter, we suggest that the review of the judiciary and the 

assessment of the higher courts should, as is stated in the Discussion Document, be 

“focused on [uncovering and strengthening] implementable solutions” which would aid the 
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various branches of government in furthering the transformative mandate within the existing 

constitutional structure. 

 

Section 4 of the submission points to a variety of concerns in relation to the Discussion 

Document and the proposed assessment of the higher courts. In particular we raise the 

issue of the concurrent public participation processes underfoot in relation to the Discussion 

Document and the Terms of Reference. We further indicate that the current framework in 

terms of which the proposed assessment of the higher courts will be conducted is 

methodologically problematic. Specifically the broad scope of the proposed assessment, the 

vague and undefined criteria, and the problematic formulation of the Terms of Reference 

pose fatal methodological flaws. 

 

In our view an assessment of the role and impact of the judiciary in realising constitutional 

imperatives of transformation could be useful and appropriate if such review were properly 

focused. In section 5 we submit that such a study should focus on two particular aspects 

relating to the judiciary‟s role and/or impact, namely access to justice and the 

implementation of judgments by the executive and legislative branches of government. 

Section 5 further elaborates on a number of issues raised in the Discussion Document that 

are to be welcomed and that merit more active attention than the proposed assessment. 

These include many of the institutional reforms outlined in the Discussion Document and a 

greater focus on legal education and access to the legal profession. 

 

Section 6 concludes the submission by stating that while SERAJ welcomes the engagement 

with many of the issues in the Discussion Document that affect the judiciary‟s ability to fulfil 

its constitutional mandate and how those impact on constitutional transformation in South 

Africa, we question the need for and formulation of the proposed assessment of the 

jurisprudence of the two higher courts. We are concerned that the assessment in its current 

form may understandably give rise to adverse reactions from many sectors of the public in 

that it may be perceived as an indirect attempt to influence the manner in which the courts 

determine decisions and exercise their judicial authority. It is submitted that the review of the 

courts‟ jurisprudence should not go ahead on the basis of the undefined and vague criteria 

and problematic methodology. Furthermore, we are of the opinion that the review of the 

judiciary should instead focus on strengthening the institutional aspects of the judiciary, such 

as access to justice and legal education, as well as enhancing the manner in which the 

executive and legislature can facilitate their functioning in the implementation of court 

decisions. 
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1 Introduction 

 

On 28 February 2012 the Department of Justice and Constitutional Development released 

the Discussion Document on the Transformation of the Judicial System and the Role of the 

Judiciary in the Developmental South African State (the “Discussion Document”),1 which 

details a number of initiatives and reforms that are underway to transform the judiciary, as 

well as discusses the proposed role of the judiciary in the social transformation of society. 

The Discussion Document also lays the foundation for a proposed review of the judgments 

of the South African courts, in an attempt to determine the impact of these judgments on the 

transformation of society.  

 

Subsequently, the Department also released the Terms of Reference for the Assessment of 

the Impact of the Decisions of the Constitutional Court and the Supreme Court of Appeal on 

the South African Law and Jurisprudence (the “Terms of Reference”),2 which forms the 

framework within which this proposed review will be conducted. 

 

The Socio-Economic Rights and Administrative Justice Research Group (“SERAJ”) makes 

this submission to the Department of Justice and Constitutional Development (the 

“Department”) in accordance with the invitation for interested parties to submit such written 

comments on the Discussion Document and the Terms of Reference. 

 

  

                                                           
1
 Department of Justice and Constitutional Development Discussion Document on the Transformation of the 

Judicial System and the Role of the Judiciary in the Developmental South African State (February 2012). 
2
 Department of Justice and Constitutional Development Terms of Reference for the Assessment of the Impact 

of the Decisions of the Constitutional Court and the Supreme Court of Appeal on the South African Law and 
Jurisprudence (2012). 
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2 The Socio-Economic Rights and Administrative Justice Research Group 

 

SERAJ is a research project of the University of Stellenbosch‟s Law Faculty focused on law 

as a mechanism for the facilitation of socio-economic and administrative justice. The 

overarching objective of the group is to enhance the responsiveness of the legal system to 

the problems of poverty, administrative injustice and socio-economic vulnerability. 

 

The achievement of this objective requires research on how legislation, the common law and 

customary law should be reformed so as to facilitate equitable access to social and 

economic resources and administrative justice. It furthermore requires the training of a 

critical mass of practitioners and legal academics equipped with the skills to help bring about 

these changes in the various dimensions of legal practice. Finally, it requires engagement 

with the practical problems that impoverished communities face in dealing with various 

aspects of the legal system. 

 

To achieve these objectives, the group aims to: 

 

 Produce research on how the law can contribute to a just social and economic order and 

administrative justice, primarily in South Africa, but also in other African countries;  

 Increase the number and diversity of post-graduate students with the training and skills 

to act as catalysts for social change in various areas of legal practice, government 

service, and academia; and  

 Expand opportunities for clinical training, strategic litigation and community outreach.3 

 

  

                                                           
3
 More information on SERAJ may be obtained from the SERAJ website (SERAJ <http://www.sun.ac.za/seraj> 

(accessed 30-04-2012)). 
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3 General observations on the Discussion Document and the proposed 

review of the courts 

 

As mentioned above, the Discussion Document is aimed at “enriching the continuing 

dialogue on the transformation of the judicial system geared to shape the policy, legislative 

and jurisprudential landscape to strengthen our constitutional democracy” and “critical[ly] 

assess[ing] the roles of the three branches of state in advancing the transformation agenda” 

contained in the Constitution of the Republic of South Africa, 1996 (“the Constitution”).4 The 

Discussion Document also envisages the appointment of (an) independent research 

institution(s) to conduct “a comprehensive analysis of the impact of the decisions of the 

Constitutional Court, since the inception of the court, on the transformation of the state and 

society and how the socio-economic conditions and lives of people … have been affected by 

such decisions within the context of a transformative Constitution”.5  

 

At the outset, it is important to note that many of the objectives of the Discussion 

Document‟s proposed review relate to “legitimate and necessary institutional reforms” which 

are aimed at improving the functioning and effectiveness of the judiciary.6 These include, for 

example, supporting the Office of the Chief Justice, the South African Judicial Education 

Institute and the South African Law Reform Commission. We welcome these institutional 

reforms and point out in section 5 below that these should rather be the focus of 

engagement in supporting the judiciary in its constitutional mandate. Further examples of 

reforms include the judicial bills currently before Parliament. The Constitution Seventeenth 

Amendment Bill B6-2011 proposes to introduce an expansion in the powers of the 

Constitutional Court to make it the apex court of appeal in all matters. Currently, the 

Constitutional Court only has jurisdiction over “constitutional matters”. However, in a 

constitutional state where all law derives its force from the Constitution and is subject to 

constitutional control, the distinction between constitutional and non-constitutional matters 

makes little sense.7 Thus, the proposed constitutional amendment is welcomed and crucial 

to facilitate the development of all branches of law consonant with constitutional rights and 

values. 

 

                                                           
4
 Department of Justice and Constitutional Development Discussion Document para 1.1.1. 

5
 Department of Justice and Constitutional Development Discussion Document paras 5.1.2 and 5.1.3. 

6
 S Liebenberg Human Rights Day Lecture (20-03-2012), lecture presented at the Law Faculty, University of 

Stellenbosch, 20-03-2012 (available on SERAJ <http://www.sun.ac.za/seraj>). For an edited version of the 
lecture, see S Liebenberg “No Bill of Rights, No Democracy” Cape Times (03-04-2012) 11. 
7
 See Pharmaceutical Manufacturers Association of SA: In re Ex parte President of the Republic of South Africa  

2000 2 SA 674 (CC) para 44. See also Liebenberg Human Rights Day Lecture. 
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However, SERAJ is concerned about the proposed review of the jurisprudence of the higher 

courts. When embarking on any form of proposed review of the decisions of the judiciary, it 

remains of the utmost importance that the independence of the judiciary is upheld and 

strengthened. The independence of the judiciary is part of the essential lifeblood of our 

democracy. This principle is also protected in the Constitution, which requires the courts to 

hold all organs of state accountable for the fulfilment of their obligations under the 

Constitution and perform this function “impartially without fear, favour or prejudice”.8 The 

Constitution further mandates organs of state to “assist and protect the courts” to ensure 

their “independence, impartiality, dignity, accessibility and effectiveness”.9 It is therefore not 

appropriate for the legislative or executive branches of government to attempt to make 

substantive recommendations to the courts on how to adjudicate disputes in terms of the 

Constitution. 

 

An objective of the Discussion Document is to emphasise the need for greater co-operation, 

synergy, interdependence and dialogue between the various branches of state. In this 

respect it is crucially important to recognise that such a relationship already presently exists 

between the branches of government in terms of the particular structure enshrined in the 

Constitution.10 As Justice Yacoob has rightly emphasised, dialogue between the executive 

and legislature, on the one hand, and the people of South Africa, on the other, is facilitated 

through the structure of the courts.11 The courts create the open space for the executive to 

hear the grievances or dissatisfaction of the people, and in turn are also provided the 

opportunity to justify or explain their reasons or motivations for a particular social programme 

or policy.12 Dialogue is further promoted at the remedial stage by granting remedies such as 

structural interdicts (understood in the sense that the court fulfils a managerial role in 

promoting dialogue between the government and its people) and meaningful engagement. 

 

This constitutional dialogue and co-operation is perhaps even more evident in the fulfilment 

of the roles of each governmental branch of its functions as described or designated by the 

                                                           
8
 S 165(2) of the Constitution. 

9
 S 165(4) of the Constitution.  

10
 In this regard see Acting Deputy Chief Justice Z Yacoob A Dynamic Constitution (2012), an opening address 

presented at the opening of Constitution Week at the University of Cape Town, South Africa, 12-03-2012 (also 
available online at Constitutionally Speaking <http://constitutionallyspeaking.co.za/justice-zac-yacoob-on-the-
dynamic-constitution/>). See also Justice K O’Regan A Forum for Reason: Reflections on the Role and Work of 
the Constitutional Court (2011), the annual Helen Suzman Lecture presented at the University of Cape Town, 
South Africa, 22-11-2011 (also available online at Constitutionally Speaking 
<http://constitutionallyspeaking.co.za/justice-kate-oregans-helen-suzman-memorial-lecture/>); Liebenberg 
Human Rights Day Lecture. 
11

 Yacoob A Dynamic Constitution; Liebenberg Human Rights Day Lecture. 
12

 Liebenberg Human Rights Day Lecture; Yacoob A Dynamic Constitution; O’Regan A Forum for Reason. 
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Constitution. The Constitution mandates the executive and the legislature with the obligation 

to “respect, promote and fulfil” the rights protected in the Bill of Rights.13 This allows these 

branches “broad latitude” to implement and adopt legislative and policy measures as well as 

social programmes.14 However, the people of South Africa have the right to raise concerns 

or disagree with these policies and programmes when they believe that these policies, 

programmes or governmental actions fail to acknowledge or consider their rights or enforce 

the state‟s obligations.15  In these instances citizens may approach the courts with their 

grievances. This constitutional structure allows an active, participatory citizenry which 

enriches and lends vibrancy to our democracy and enhances our fundamental rights and 

privileges.16 The fundamental importance of public participation to our democracy cannot be 

over-emphasised. As former Chief Justice Ngcobo has stated: 

 

“The participation by the public on a continuous basis provides vitality to the functioning of 

representative democracy. It encourages citizens of the country to be actively involved in public 

affairs, identify themselves with the institutions of government and become familiar with the laws 

as they are made. It enhances the civic dignity of those who participate by enabling their voices 

to be heard and taken account of. It promotes a spirit of democratic and pluralistic 

accommodation calculated to produce laws that are likely to be widely accepted and effective in 

practice. It strengthens the legitimacy of legislation in the eyes of the people. Finally, because of 

its open and public character it acts as a counterweight to secret lobbying and influence 

peddling. Participatory democracy is of special importance to those who are relatively 

disempowered in a country like ours where great disparities of wealth and influence exist.”
17

 

 

The role of the judiciary is therefore to attain an optimal balance in reinforcing the citizenry‟s 

right to access to justice and public participation, while remaining vigilant of the legitimate 

arena of state action which is in accordance with legality, rationality and the Bill of Rights.18 

Fortunately, broad constitutional concepts such as the principle of separation of powers,19 

                                                           
13

 S 7(2) of the Constitution. See also Liebenberg Human Rights Day Lecture. 
14

 Liebenberg Human Rights Day Lecture; O’Regan A Forum for Reason; S Pityana Cajoling the Judiciary 
undermines Constitutional Democracy (2012), unpublished paper presented at the Justice Reviewed Debate 
held at Rhodes University, South Africa, 24-04-2012 (copy available on the website of the Council of the 
Advancement of the South African Constitution <http://www.casac.org.za/?wpfb_dl=79>). See also G Quinot 
“Snapshot of Participatory Democracy: Political Engagement as Fundamental Human Right” (2009) 25 South 
African Journal of Human Rights 392 392–402. 
15

 Liebenberg Human Rights Day Lecture; O’Regan A Forum for Reason. 
16

 Liebenberg Human Rights Day Lecture; Pityana Cajoling the Judiciary 3-4. 
17

 Doctors for Life International v Speaker of the National Assembly 2006 6 SA 416 para 115. See also 
Liebenberg Human Rights Day Lecture. 
18

 O’Regan A Forum for Reason. 
19

 Although this doctrine is not expressly acknowledged in the Constitution, it is evident that the entire 
Constitution is founded on this principle. This is evident in the overall structure of the Constitution, as well as 
the reliance on Constitutional Principle VI on which much emphasis was placed during the drafting of the 
Constitution. See I Currie & J de Waal The New Constitutional and Administrative Law I: Constitutional Law 
(2001) 96. 
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the independence of the judiciary20 and the rule of law21  are already crystallised in the 

Constitution defining the relationship between the different branches of state. There is 

therefore no need to tinker with the complexities of these issues, as they are already laid out 

in the constitutional structure. An attempt to redefine the roles of any of the branches of state 

against this background must be viewed as an attempt at constitutional amendment that can 

only legitimately take place in terms of the constitutional provisions for amendment and 

certainly not in terms of a somewhat informal executive-led review. Such tinkering may in 

certain instances lead to the type of conversations which the Discussion Document terms 

“hysterical”22 and may prove unproductive. These reactions may be understandable in the 

light of our prejudicial and unequal history. These constitutionally enshrined principles were, 

after all, only obtained after a significant and difficult struggle by the people of South Africa. 

As mentioned in the preface of the Discussion Document, 23  the unwrapping of the 

complexities inherent in these concepts is also the role of academics, who dissect, analyse, 

evaluate and consider these issues through academic conferences or publications. This role 

fulfilled by academics is useful and helps to enhance the public accountability of the exercise 

of judicial power.24  As the Discussion Document emphasises, there is thus no need to 

duplicate the work done by academics.25 The review of the judiciary and the assessment of 

the Constitutional Court and Supreme Court of Appeal should therefore rightly be “focused 

on [uncovering and strengthening] implementable solutions”26 which would aid the various 

branches of government in furthering the transformative mandate within the existing 

constitutional structure. This is thus the most important aspect and objective of the review 

and the space where the review can deliver particularly useful and progressive results. 

 

As argued below, in the absence of a clear statement of the envisaged outcomes of the 

proposed review or the rationale for engaging in such a comprehensive, necessarily costly 

and potentially divisive exercise, it is submitted that a review aimed at directing (or even 

guiding) the judiciary in respect of its constitutional mandate is inappropriate. This is not to 

say that such an exercise could not be useful, but in our view it could only be useful if it is 

appropriately focused on aspects of the role of the judiciary that do not touch upon the basic 

constitutional structure of state, but rather on the practical issues which can enhance the 

                                                           
20

 S 165(2) of the Constitution. 
21

 S 1 of the Constitution.  
22

 Department of Justice and Constitutional Development Discussion Document 33. 
23

 Department of Justice and Constitutional Development Discussion Document V. 
24

 Liebenberg Human Rights Day Lecture. 
25

 Department of Justice and Constitutional Development Discussion Document V. 
26

 Department of Justice and Constitutional Development Discussion Document V. 
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functioning and effectiveness of our constitutional democracy such as access to justice and 

implementation of judgments. 

 

In the following section we outline aspects of the proposed review of the jurisprudence of the 

higher courts that are problematic in our view. 
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4 Problematic aspects in relation to the Discussion Document and the 

assessment of the decisions of the Constitutional Court and the Supreme 

Court of Appeal 

 

4 1 Concurrent public consultation processes 

 

The Discussion Document makes it clear that the Document sets out to “[enrich] the 

continuing dialogue on the transformation of the judicial system geared to shape the policy, 

legislative and jurisprudential landscape to strengthen our constitutional democracy”.27 The 

goal is thus to facilitate a discussion and debate on the issues related to the transformation 

of state and society. It is in this light that the Department invited interested parties to submit 

comments on the Discussion Document with the view of encapsulating and identifying 

potentially problematic issues and facilitating this discussion. 

 

It is therefore anomalous that the Terms of Reference for the assessment of the decisions of 

the Constitutional Court and Supreme Court of Appeal, as well as the invitation to tender for 

such assessment, have already been published and opened up for tender. As a result, the 

date for the submission of tenders falls mere days after the date of submission for comments 

on the Discussion Document. Effectively, it seems that the two processes will now run 

concurrently.  

 

This approach has meant that the comments and public participation emanating from the 

Discussion Document will be unable to aid in the formulation or structuring of the 

assessment process. Not only does this mean that the deliberative and participatory nature 

of this review process has not been fully realised, but it further means that opportunities to 

address issues and problematic aspects were missed. Simply put, it means that comments 

critical of the very nature of the proposed assessment can have very little or no impact given 

that the assessment has already been launched. In our view such an approach is at odds 

with real public participation in decision-making that is premised on the possibility of 

representations impacting on the final decision, in this case whether an assessment of this 

nature should be conducted and/or what the focus of such an assessment should be. 

 

It is further submitted that such an approach should not be repeated in relation to the 

outcomes and recommendations which emanate from the assessment conducted by the 

research institution(s). Once the tender has been executed and the assessment conducted 

                                                           
27

 Department of Justice and Constitutional Development Discussion Document para 1.1.1. 
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by the research institution(s), it will be of the utmost importance that an environment 

conducive to public input and participation is encouraged. This will aid the achievement of 

the objective, as laid down in the Discussion Document, that the outcomes of the 

assessment “generate a healthy debate that will assist in identifying areas that require 

attention in order for society to benefit optimally from the transformation outcomes”.28 Thus it 

is submitted that there should be room for the public to consider, comment and question the 

results and recommendation of the research institution(s) which performs the assessment.  

 

4 2 Methodology 

 

4 2 1 Scope of the assessment 

 

The mammoth scope of the assessment may be considered a substantial methodological 

concern. This problem is enhanced by the inclusion of the Supreme Court of Appeal in the 

assessment which significantly extends the scope of the assessment, to the degree of 

rendering such assessment potentially unworkable or even impossible within the eighteen 

month timeframe.29  

 

The Constitutional Court decides approximately 25 decisions annually,30 and the Supreme 

Court of Appeal around 250.31 The Terms of Reference indicate that the decisions of both 

courts should be reviewed “since the advent of democracy”,32 which places the number of 

potential cases to be reviewed between 5 000 and 6 000.33 It seems untenable that any 

research institution(s) would be able to successfully review the impact of such an abundance 

of judicial decisions on the social transformation of our society within the allocated 

timeframe.34  This dilemma becomes even more prevalent when one considers that the 

review includes an assessment of the implementation of these decisions by the executive, 

which requires an evaluation of the “legislation, policies and governmental programmes that 

have been put in place to give effect to [judicial decisions of the Constitutional Court and 

                                                           
28

 Department of Justice and Constitutional Development Discussion Document para 5.1.3. 
29

 P de Vos “Assessment of the judiciary represents a retreat for the reactionary forces in government” (27-03-
2012) Constitutionally Speaking <http://constitutionallyspeaking.co.za/assessment-of-judiciary-represents-a-
retreat-for-reactionary-forces-in-government/> (accessed 22-04-2012). See also an opinion piece by the 
political analyst E McKaiser “Much Ado about Nothing” South Africa Report: Guest Letter (29-03-2012) 3. 
30

 O’Regan A Forum for Reason. 
31

 De Vos “Assessment of the judiciary represents a retreat for the reactionary forces in government” 
Constitutionally Speaking. 
32

 Department of Justice and Constitutional Development Terms of Reference para 3.1. 
33

 De Vos “Assessment of the judiciary represents a retreat for the reactionary forces in government” 
Constitutionally Speaking. 
34

 De Vos “Assessment of the judiciary represents a retreat for the reactionary forces in government” 
Constitutionally Speaking; McKaiser “Much Ado about Nothing” South Africa Report: Guest Letter. 
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Supreme Court of Appeal]”. 35  This is a particularly broad scope. Furthermore, the 

comparative elements of the assessment also extend the scope of the evaluation 

significantly, since these elements require an assessment on both an international and 

regional scale.36 This aspect of the assessment is particularly problematic considering that 

no mention is given to which jurisdictions should be considered, this could lead to a 

subjective cherry-picking exercise which may affect the value of the comparative study. 

 

Moreover, the inclusion of the Supreme Court of Appeal in the review raises concerns 

regarding the competence of the research institution conducting the assessment of the 

courts. Since the Supreme Court of Appeal is the highest court in non-constitutional matters, 

a large portion of the cases decided in this court would be of a non-constitutional nature. 

This would mean that the research institution conducting the review of the jurisprudence of 

the Supreme Court of Appeal would have to be adequately proficient in not only 

constitutional matters, but would also require competence and experience in the wide array 

of non-constitutional legal fields in order to successfully assess the impact of the Supreme 

Court of Appeal. The fact that paragraph 3.2(c) of the Terms of Reference requires that an 

investigation into the development of the common law and customary law be conducted 

makes the expertise in non-constitutional matter a necessity. 

 

While the extensive scope of the proposed review is highly problematic, especially in light of 

the extremely limited timeframe, it is at the same time perplexing that the review is restricted 

to the higher courts and in particular that the High Courts are excluded from the assessment. 

The High Courts also have constitutional jurisdiction37  and effectively determine a large 

portion of constitutional matters. In fact the bulk of our socio-economic jurisprudence 

emanates from the High Courts and not the Supreme Court of Appeal and/or the 

Constitutional Court.38 If High Court decisions on constitutional matters are not appealed or 

do not fall within the purview of decisions which require confirmation by the Constitutional 

Court,39 such High Court decisions may stand and set constitutionally binding precedent. 

These decisions would fall outside the scope of the proposed review as designated by the 

current Terms of Reference. It therefore seems illogical to exclude the High Courts from this 

assessment if the purpose is to develop any understanding of the contribution of the judiciary 

to the broad transformative project. However, as per the criticism above, inclusion of the 

                                                           
35

 See Department of Justice and Constitutional Development Terms of Reference para 3.2(b).  
36

 Department of Justice and Constitutional Development Terms of Reference para 3.1(c). 
37

 See s 169(a) of the Constitution. See also I Currie & J de Waal The Bill of Rights Handbook 5 ed (2005) 112. 
38

 See, generally, S Liebenberg Socio-Economic Rights: Adjudication under a Transformative Constitution 
(2010). 
39

 See s 172(2)(a) of the Constitution. 



15 
 

High Courts would enhance the scope of the review even more significantly, thereby 

reinforcing problems relating to the timeframe and capacities of the research institution(s) 

conducting the review. This seeming paradox is directly linked to the absence of clear 

criteria in defining the proposed study on which we elaborate below. 

 

The problems in relation to the scope of the assessment may impede the potential of the 

assessment to find implementable solutions.40 In our view it is not feasible to conduct a 

meaningful study of such enormous scope within the extremely limited timeline in any depth. 

In addition, limiting the study to the two higher courts, excluding of the High Courts where 

the bulk of relevant decisions are to be found seems illogical. The result must inevitably be a 

cursory and unrepresentative overview of the jurisprudence, both in local and 

international/comparative perspectives, that will fail to provide an accurate and 

comprehensive view of the highly complex issues at stake. The validity and reliability of any 

conclusions drawn from such a study and aimed at generalised “recommendations” are 

questionable.  

 

4 2 2 Criteria and benchmarks 

 

The review of the jurisprudence of the courts depends on a number of concepts and criteria 

which are not sufficiently defined or specifically explained. One of these conceptions is that 

of transformation, which may be deemed to have multiple meanings and has often been 

utilised in a variety of different contexts. As Deputy Chief Justice Dikgang Moseneke has 

stated „„the meaning of transformation in juridicial terms is as highly contested as it is difficult 

to formulate‟‟. 41  In fact, it may even be suggested that the amorphous concept of 

transformation may perhaps be best developed through the participatory, gradual processes 

between organs of state and civil society already in place in our constitutional democracy.42 

Another undefined concept that seems to stand central to the proposed review is that of the 

developmental state. 

 

This indeterminacy poses methodological challenges to the research institution(s) 

undertaking the assessment, since these concepts are key drivers in the formulation of the 

proposed review without any clarity on what they mean. If the benchmarks or criteria for an 

assessment are inherently uncertain or unclear, it would be problematic to execute the 

                                                           
40

 Department of Justice and Constitutional Development Discussion Document V. 
41

 Moseneke “The Fourth Bram Fischer Memorial Lecture: Transformative Adjudication” (2002) 18 South 
African Journal of Human Rights 309 315. 
42

 See, for example, Justice P Langa “Transformative Constitutionalism” (2006) 17 Stellenbosch Law Review 
351 354. 
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assessment based on such criteria. This may produce elements of subjectivity and discretion 

to the review, which may be inappropriate. Furthermore, this unclear mandate may once 

again hinder the finding of implementable solutions. 

 

At a more basic level, given the near absence of any clear criteria in terms of which the 

assessment is to be conducted and the absence of any stated benchmarks against which 

the “impact of the decisions of the Constitutional Court ... on the transformation of the state 

and society” and “the impact of the decisions of the Constitutional Court ... on all branches of 

the law of the Republic and the extent to which any such branch of the law has or should be 

transformed to give effect to the transformative goals envisaged by the Constitution”43 it is 

difficult to see how any study can effectively respond to the published proposals. Before one 

can measure anything one needs to know what the criteria or benchmarks are against which 

to measure. Thus before any effective assessment can be done of the contribution of 

judgments towards a goal it is essential to set clear criteria or benchmarks in achieving that 

goal. It is submitted that neither the Discussion Document nor the Terms of Reference 

provide nearly adequate clarity on what measures, by means of criteria or benchmarks, are 

to be used to achieve the proposed assessment. In our view such absence of criteria and/or 

benchmarks is a fatal methodological flaw in setting up the proposed review.  

 

4 2 3 Formulation of the Terms of Reference 

 

There are also problems in relation to the formulation of the Terms of Reference in terms of 

which the assessment is to be conducted.  

 

The formulation of portions of the Terms of Reference seems aimed at obtaining set, 

quantitative results. However, it seems evident that the outcomes which will flow from the 

assessment will be of an essentially normative, qualitative nature.44 Consequently, there 

may be a need to re-evaluate and reformulate the questions and objectives of the 

assessment in order for the outcome to be productive and deliver on the objective of 

implementable solutions. 

 

A further concern which arises from the formulation of the assessment, is that such 

assessment attempts to determine the impact and effect of court decisions without having 

due regard to a multiplicity of variables. Before the impact of a decision of a court can be felt, 
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such decision must first be implemented by the relevant branch of state or government 

official. At this stage there may be delays in the implementation or even a failure to 

implement.45 These impediments may hinder, delay or dilute the effect of the court decision. 

Thereafter, one also needs to take account of a related problem. Supposing that the court 

decision is eventually implemented, the nature of the particular decision and type of remedy 

granted may have the inevitable result that the broader transformative impact of such 

decision (even if one could adequately define what transformation in this sense may mean), 

might only be felt after an indeterminate period of time. In effect, there may be a significant 

lag between the impact of judicial decisions and the actual decision. It is unclear from the 

Terms of Reference how the research institution(s) will account for these inherently 

uncertain derivatives, variables and complexity. Once again it is submitted that this may 

substantially hinder the objective of finding implementable solutions. 

 

In particular, paragraph 3.2(c) of the Terms of Reference poses a number of methodological 

difficulties. This paragraph requires that an evaluation of the implementation of decisions of 

the Constitutional Court and the Supreme Court of Appeal be conducted with due regard for 

the “capacity of the state within available resources to realise the outcome[s] envisaged by 

such court decisions”. The initial methodological problem in relation to this paragraph relates 

to the capacity of the research institution(s) to obtain or access the necessary information 

required to satisfactorily make determinations of this nature. Furthermore, questions may be 

raised regarding the technical and institutional competence of the research institution(s) 

mandated to conduct this assessment. It seems problematic and perhaps even inappropriate 

for an independent research institution(s) to be empowered to conduct an assessment of the 

“capacity of the state” and the “available resources” at its disposal, let alone to determine 

whether the state adequately exercised its discretion in allocating such resources. These 

matters are perhaps best dealt with by requiring the state to provide comprehensive 

evidence of incapacity or limited resources during litigation. Participation is thus fostered in 

that litigants may question or require greater clarification of such evidence. Furthermore, the 

research institution may be technically ill-equipped to make these determinations.46 From the 

scope of the assessment, therefore, it seems evident that the appointed research institution 

would have to have significant legal expertise (in all branches of law as pointed out above) 

as well as considerable expertise in resource allocation, fiscal policies, fiscal restraints, good 

governance and the other intricacies inherent in government decision-making. 

  

                                                           
45

 Liebenberg Human Rights Day Lecture. 
46

 See E McKaiser “Much Ado about Nothing” South Africa Report: Guest Letter 2. 



18 
 

5 Aspects that warrant further engagement 

 

5 1 A focused assessment 

 

In our view an assessment of the role and impact of the judiciary in realising constitutional 

imperatives of transformation could be useful and appropriate if it is properly focused. We 

submit that such a study should focus on two particular aspects relating to the judiciary‟s role 

and/or impact, namely access to justice and the implementation of judgments. 

 

5 1 1 Access to justice 

 

Access to justice is perhaps one of the most pressing issues facing impoverished persons in 

South Africa.47 Without equal access to justice our legal system will struggle to realise the 

transformative goals laid out in the Constitution. Access to justice (section 34 of the 

Constitution) is a crucial tool at the disposal of the public, which empowers the citizenry to 

participate, to effectively be heard, and to enforce and protect their fundamental rights and 

hold the state to its obligations. 48  It is also the key to the activation of the judiciary‟s 

constitutional role given that courts do not initiate litigation, but can only respond to cases 

brought before them. However, the inequalities of poverty and legacy of apartheid continue 

to have a negative effect on equal access to justice. Although poor people may qualify for 

legal representation at state expense subject to a means test, there remains a need for 

improving access to justice particularly in relation to socio-economic rights, administrative 

justice and other constitutional rights. Furthermore, one may raise questions in relation to the 

costs of litigation, the duration of court cases, and the rules, procedures and processes of 

the courts. Access to justice thus poses a significant challenge in our legal system which 

needs to be addressed.49 A greater focus on access to justice may further redirect attention 

to the hardships facing the most vulnerable members of our society, those who are most 

reliant on the transformation of South Africa. 

 

The Discussion Document emphasises that “[a]ny discussion of the transformation of the 

judicial system should encompass a study of the levels of access the indigent have to 

justice, and how accessible courts are to ordinary citizens” and places particular attention on 

                                                           
47

 See Langa (2006) Stellenbosch Law Review 355; J Dugard “Court and the Poor in South Africa: A Critique of 
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the role of magistrate‟s courts in this regard.50 It is therefore unfortunate that the Terms of 

Reference limit the evaluation on the access to justice to the narrow instances of direct 

access to the Constitutional Court.51 This is a missed opportunity to adequately address the 

issues in relation to access to justice across the full judicial spectrum. It is argued that there 

needs to be a much fuller account taken of the full spectrum of access to justice, which 

should include an analysis of access to justice in the lower courts and elsewhere at 

grassroots level. In this regard the constitutional jurisdiction of the High Courts is also far-

reaching and requires further evaluation. So too does the role of traditional courts, including 

the potential role traditional courts could play in urban areas. It is also crucial to recognise 

the dire need to improve the support staffing, facilities and capacity of the lower courts. 

 

This would also require a more extensive analysis of the court rules, procedures and costs, 

to determine whether these issue present hurdles to the enforcement of access to justice. 

 

5 1 2 Implementation of the decisions of the courts 

 

The primary responsibility for implementing and giving effect to the Bill of Rights is placed by 

the Constitution on the legislative and executive branches of government. This includes the 

implementation of court decisions which give effect to rights. The Discussion Document 

alludes to the crucial role of the implementation of decisions of the courts by the other 

branches of state.52 Furthermore, paragraph 3.2 of the Terms of Reference proposes an 

assessment of the implementation of the decisions of the Constitutional Court and the 

Supreme Court of Appeal. This mandate is particularly laudable.53 In fact, it is submitted that 

this is where the true focus of the assessment should fall. This is due to the fact that the 

judiciary is dependent on the legislative and executive branches for the execution and 

implementation of their judgments.54 It is thus crucial to recognise that the transformative 

impact of the decisions by the judiciary can only effectively be realised through the other 

branches of government, since the judiciary consist of neither the power nor the personnel to 

realise their decisions themselves.55  

 

                                                           
50

 Department of Justice and Constitutional Development Discussion Document para 5.2.2. 
51

 Department of Justice and Constitutional Development Terms of Reference para 3.3. 
52

 Department of Justice and Constitutional Development Discussion Document para 2.3.1. 
53

 See also De Vos “Assessment of the judiciary represents a retreat for the reactionary forces in government” 
Constitutionally Speaking, who welcomes the inclusion of the assessment of the implementation of the 
judgments of the Constitutional Court and the Supreme Court of Appeal. 
54

 Currie & De Waal Constitutional Law 112; Liebenberg Human Rights Day Lecture. See also s 165(5) of the 
Constitution. 
55

 Currie & De Waal Constitutional Law 112. 



20 
 

For this reason, the investigation into the implementation of court decisions is a crucial 

endeavour. Such an investigation would aid in determining the reasons for delays or failures 

in the implementation of court decisions, and may, in this way, provide the courts with useful 

information in relation to the implementability of the remedies granted by the courts. This, in 

turn, may assist courts in formulating more effective remedies. 

 

5 2 Other matters deserving of focused attention 

 

In our view there are a number of issues raised in the Discussion Document that are to be 

welcomed and that merit more active attention than the proposed assessment.  

 

5 2 1 Institutional reforms 

 

We welcome the remarks on continued institutional reforms regarding the judiciary. In 

particular we view the operationalisation of the South African Judicial Education Institute, 

further support to the establishment of the Office of the Chief Justice as the locus of 

administrative management of the judiciary and the reform of the South African Law Reform 

Commission as of critical importance. In our view much more progress will be made towards 

the transformation of our law and legal system along constitutional lines if attention and 

resources are focused on these initiatives rather than the proposed assessment of the 

jurisprudence of the two higher courts. 

 

5 2 2 Legal education and access to the legal profession 

 

“The way we teach law students and the values and philosophies we instil in them will define the 

legal landscape of the future.”
56

  

 

The importance of legal education to the achievement of the transformative goals contained 

in the Constitution cannot be over-stated. Legal education during the pre-constitutional era 

was focused on formalistic notions of legal reasoning, over-emphasised private law 

relationships and rules, and revered the confines of authority.57 However, the advent of the 

Constitution has resulted in a significant paradigm shift in legal education. Our 

transformative Constitution requires that legal principles should be exhaustively engaged 
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with and scrutinised. It further requires a substantive, inter-disciplinary approach to the law,58 

which encourages legal practitioners to “critically engage with the values of the Constitution 

and ... implement those values in all corners of their practice”.59 This is the reason why a 

focus on legal education is crucial. 

 

Although the Discussion Document touches on the importance of legal education to the 

transformative project by discussing the reforms brought about by the South African Judicial 

Education Institute Act 14 of 2008,60 SERAJ would like to encourage greater discussion and 

reform initiatives in relation to legal education. In particular, a broader investigation should 

be undertaken to determine what role the executive could play in legal education and 

training, as well as its potential involvement in enabling access to the profession, including 

the possibility of implementing a system of community service as part of legal training. 

 

It is also important to note that legal education extends beyond the bounds of the legal 

profession and training of such professionals. In order for South Africans to enforce their 

fundamental rights, citizens must be aware of and understand such rights. There is thus a 

need to encourage a broader scheme of legal education which would enable the broader 

public to access the law. 
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6 Conclusion 

 

While SERAJ welcomes the engagement with many of the issues raised in the Discussion 

Document that affect the judiciary‟s ability to fulfil its constitutional mandate and how those 

impact on constitutional transformation in South Africa, we question the need for and 

formulation of the proposed assessment of the jurisprudence of the two higher courts. We 

are concerned that the assessment in its current form may understandably give rise to 

adverse reactions from many sectors of the public in that it may be perceived as an indirect 

attempt to influence the manner in which the courts determine decisions and exercise their 

judicial authority. This is in particular because of the lack of any clear indication of the 

rationale or need behind the assessment and the envisaged outcomes. Paragraph 4.3 of the 

Terms of Reference state that the research institution conducting the review should provide 

“[r]ecommendations on the various elements of the assessment” once the assessment has 

been completed. The proposed reason for the “recommendations” is to enhance “[d]ebate ... 

on constitutional rights” 61  at a conference which would be structured “towards the 

development of a comprehensive programme of action to enable each branch of the state to 

overcome the identified challenges confronting the transformation of society”. 62  If these 

recommendations are intended to influence how the courts decide constitutional cases, there 

is little doubt that this would compromise the independence and impartiality of the courts. In 

order to avoid the very criticism that the Department aims to overcome there is a definite 

need for greater clarity relating to the underlying motivations that informed the promulgation 

of this assessment, as well as more clear communications relating to the hoped-for 

outcomes of the review. Greater clarification seems warranted considering the lively debate 

and concerns of civil society. 

 

It is submitted that the review of the higher courts‟ jurisprudence should not go ahead on the 

basis of the undefined and vague criteria and problematic methodology. Furthermore, we are 

of the opinion that the review of the judiciary should instead focus on strengthening the 

institutional aspects of the judiciary, such as access to justice and legal education, as 

outlined above, as well as enhancing the manner in which the executive can facilitate their 

functioning in the implementation of court decisions. 
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SERAJ thanks the Department for awarding the public an opportunity to participate in the 

dialogue on the Discussion Document and the Terms of Reference and make submissions. 

 

For any further information or queries, contact our co-directors: 

 

Professor Sandra Liebenberg 

E-mail: sliebenb@sun.ac.za 

 

Professor Geo Quinot 

E-mail: gquinot@sun.ac.za  

 


