ANTON PILLER ORDERS

Recognition in South Africa
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The position of owners of intellectual
property and of trade secrets has been
greatly strengthened by the recogni-
tion by the Appellate Division of the
Supreme Court of South Africa of the
availability under South African law
of a procedural remedy that has its
origins in British law and has become
commonly known as an ‘Anton Piller
order’.

his recognition has occurred in the case of
Universal City Studios Inc and others v Net-
work Video (Pty) Limited.'

The so-called Anton Piller order derives its
name from the British case of Anton Piller KG
v Manufacturing Processes Ltd and others.’
The order was followed and developed in sub-
sequent cases, and by the late 1970s had be-
come a well-established procedural remedy in
the United Kingdom. It has been used in the
United Kingdom mainly in cases of infringe-
ment of copyright, but its use has also been
extended to cases of passing-off and the in-
fringement of trade marks and to cases involv-
ing the misuse of confidential information.

The essence of the Anton Piller order as
used and granted in the United Kingdom con-
sists in the following elements: A prospective
plaintiff has a cause of action against a wrong-
doer. He fears that, once court proceedings
are instituted against the wrongdoer or the
wrongdoer becomes aware of the fact that
proceedings are about to be instituted against
him, the wrongdoer will destroy or otherwise
dispose of infringing articles and evidence in
his possession essential to the plaintiff's case.
The plaintiff therefore approaches the court
without notice to the wrongdoer, and behind
closed doors requests an order authorizing
him and his solicitor to go to the business pre-
mises of the wrongdoer and to take into their
custody all infringing articles and material in
the nature of evidence relevant to the cause of
action, in order to preserve it for the contem-
plated court proceedings. The remedy is un-
usual, in that it is granted without notice to the
other party at a hearing behind closed doors,
and entitles the prospective plaintiff to seize
material in order to preserve it as evidence for

court proceedings that have not as yet been
instituted.

South African legal practitioners followed
the example of their British counterparts, and
commenced seeking and obtaining Anton Piller
orders in cases concerning intellectual
property in the late 1970s. This step was taken
mainly in the early stages of cases involving
the infringement of copyright and trade
marks. The first reported judgment was in the
case of Roamer Watch Co SA and another v
African Textile Distributors,® a case dealing
with the infringement of a trade mark and
passing-off. The South African variety of the
Anton Piller order closely resembled its British
counterpart, and was sought in an urgent ex
parte application and heard in camera. The
standard search and seizure orders were in-
cluded, but, in addition, the order usually in-
corporated a temporary interdict restraining
the wrongdoer from continuing the unlawful
conduct. This temporary interdict was made
subject to a so-called rule nisi, calling upon
the wrongdoer to show cause within a stated
period why the temporary interdict should not
be made final.

As the order developed in practice, embel-
lishments — such as orders requiring the
wrongdoer to disclose the source from which
he obtained the offending goods — were
added. According to the standard practice in
the South African version, a representative of
the applicant, together with his attorney and
the Deputy Sheriff, was entitled to carry out
the inspection of the wrongdoer’s premises,
and to have all material considered to be rele-
vant taken into the custody of the Deputy
Sheriff and held by him pending the outcome
of the proceedings.

This order became very popular, and a large
number were granted in the late 1970s and the
early 1980s, particularly in the Transvaal. As
time went by applicants became more and

'The judgment, which was handed down on 27 February
1986, has not yet been reported.
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Anton Piller orders

more extravagant in the scope of the orders
requested, and more and more cavalier in the
execution of them. In certain instances, it
would appear as though the procedure was
being abused, and perceived wrongdoers
were subjected to unfair treatment and occa-
sioned undue prejudice.

A reaction set in against the orders, and
matters came to a head in the case of Economic
Data Processing (Pty) Ltd and others v Pen-
treath. In this case Coetzee J criticized the
remedy and the way in which it was sought,
granted and executed in practice in this coun-
try. He reached the conclusion that there was
no justification or basis for the procedure in
South African common law or in the Supreme
Court Rules, and that the Supreme Court did
not have the inherent power or jurisdiction to
create such a remedy.

This position was subsequently tempered
somewhat by the full bench of the Transvaal
Provincial Division of the Supreme Court in
the case of Cerebos Food Corporation Ltd v
Diverse Foods SA (Pty) Ltd and another’® In
this case the court held that an applicant with
a proprietary or similar interest in goods in
the possession of another party who wished
to lay claim to such goods could, if the conclu-
sion were justified in the circumstances that
the possessor of the goods was likely to de-
stroy or otherwise dispose of them, approach
the court for and be granted an order authoriz-
ing the Deputy Sheriff to search for and take
possession of them, pending the finalization
of litigation. While it had some of the ele-
ments of an Anton Piller order, this order was
a substantially diluted version. The court ex-
pressly said that the applicant was not entitled
to an order authorizing the seizure of material
that had purely evidential value, since the
granting of such an order was beyond the
power of the Supreme Court. The court pro-
ceeded from the standpoint that it did not
have inherent power to grant a procedural
remedy in circumstances where the applio‘Lant
could not show a substantive claim to \the’
material that he sought to be attached.

The Economic Data and Cerebos cases, to-
gether with the case of Trade Fairs and Pro-
motions (Pty) Ltd v Thompson and another,® a
further judgment of Coetzee J, in which some
criticism is expressed of the judgment in the
Cerebos case, effectively put an end to the
granting of Anton Piller orders in South Africa,
and were commonly interpreted by commen-
tators as in fact marking the demise of the
Anton Piller order in South African law.

In the mean time the major American film-

producing companies had sought and ob--

tained a wide-ranging Anton Piller order in the
Cape Provincial Division of the Supreme
Court. The case was the Universal City Studios
case, which involved the infringement of
copyright and dealt with video piracy. The
Anton Piller order that was granted authorized
the inspection for and seizure of infringing

copies of the applicants’ films (including those
of their films that had not been identified in
the papers and in respect of which copyright
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