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Where a claim is based on negligence, there is also the possibility of
contributory negligence and the consequent apportionment of damages.
This could arise. in circumstances where it is shown that the creditor
ran an unreasonable risk — where a reasonable person in the position
of the plaintiff would have foreseen the likelihood of non-payment and
taken appropriate steps to protect himself.

In the United Kingdom, the problem I have discussed in this paper
would probably be covered to a considerable extent, by s 214 of the
Insolvency Act 1986 (c 45) which deals with “wrongful trading’. The
section deals with negligent conduct generally in relation to corporate
insolvency. This is not the place to undertake an analysis of this provision
but it is interesting to note that, in determining the liability of a director,
account has to be taken of the ‘gencral knowledge, skill and experience
that that director has’ and ‘the general knowledge, skill and experience
that may reasonably be expected of a person carrying out the same
functions as are carried out by that director in relation to the company’
(subsec (4)). It may well be that our legislation should also contain a
general provision relating to negligent misconduct. However, as 1 have
attempied to show, there is no need for legislation to deal with the specific
issue discussed. Qur commeon law has already arrived there — itis simply
a question of our courts recognising that fact when the occasion next
arises. '
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Introduction

The South African Copyright Act 98 of 1978 regulates copynight and
rights in the nature of copyright in their entirety and no such rights
subsist otherwise than under the Act or in another statutory enactment
dealing specifically with such type of rights (s 41(4) of the Act; in regard
to South African copyright law in general, see OH Dean Handbook of
South African Copyright Law (looseleaf) (1987-)). However, this pro-
vision is subject to the proviso that nothing contained in the Act shall
derogate from any rule of law relating to confidential or privileged in-
formation, unlawful competition or personality rights (s 41(3) of the
Act). The only other statutory enactment which has relevance in the
present context is the Performers’ Protection Act 11 of 1967.

Section 20 of the Copyright Act concerns moral rights and provides
as follows:
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(1) Nolwithstanding the transfer of the copyright in a literary, musical or artistic
work, in a cinematograph film or in a computer program, the author shail have the
right to claim authorship of the work, subject to the provisions of this Act, and to
object to any distortion, mutilation or other modification of the work where such
action is or would be prejudicial to the honour or reputation of the author; Provided
that an author who authorizes the use of his work in a cinematograph film or a
television broadcast or an author of 2 computer program er a work associated with
a computer program may not prevent or object to modifications that are absolutely
necessary on technical grounds or for the purpose of cornmercial exploitation of the
work.

(2) Any infringement of the provisions of this section shall be treated as an in-
fringement of copyright under Chapter 2, and for the purposes of the provisions of
the said Chapter the author shall be deemed to be the owner of the copyright in
question.’

 Moral rights are thus classified as rights in the nature of copyright,
or are deemed to be copyright, and recourse must be had to the Copy-
right Act for their enforcement. This Act may, however, be supple-
mented in this regard by the Performers’ Protection Act and by the
common law relating to confidential or privileged information, unlawful
competition or personality rights. The law of unlawful competition in-
corporates the law of passing-off which is considered to be a species of
untlawful competition in South Africa (see GC Webster & NS Page South
African Law of Trade Marks, Unlawful Competition, Company Names

and Trading Stvles 3 ed (1986) 396 et seq).

The Nature of Moral Rights

Section 20 of the Copyright Act is closely derived from article 6bis
of the Paris Convention. The moral rights comprise the right of paternity
(that is, the right to claim authorship of the work) and the right of
integrity (that is, the right to object to any distortion, mutilation or other
modification of the work where such action is or would be prejudicial
to the honour or reputation of the author). The right of integrity is subject
to certain qualifications which will be discussed below.

The author’s moral rights are separate and distinct from the copyright
subsisting in a work. This is borne out by the fact that an assignment
of copyright in a work, and even of the full and complete copyright,
does not transfer the author’s moral rights to the assignee. The moral
rights attach invariably to the author throughout his lifetime and are
akin to, or in the nature of, his personality rights derived from the
common law. The author’s moral rights are complementary to the copy-
right in his work and it is possible for circumstances to arise where
misuse of a work can give rise to a claim of both copyright infringement
and infringement of the author’s moral rights; but it is possible too that
there is infringement of either the moral rights or the copyright only.
For instance, where a work is reproduced virtually verbatim without
authority and the derived work is claimed to be authored by another
person, infringement of copyright and of the aunthor’s right of paternity
can arise. But an adaptation of a work may be made with the copyright
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owner’s authority, in which case there is no copyright infringement, but
the adaptation might still infringe the author’s right of integrity if mod-
ifications prejudicial to the honour or reputation of the author have
been made.

The author’s moral rights are essentially personal rights. They are not
economic rights and do not create any rights of property.

Works in Respect of Which Moral Rights Subsist

Section 20 of the Copyright Act provides that moral rights can subsist
in respect of literary, musical and artistic works, cinematograph films
and computer programs. It follows from this that moral rights do not
subsist in the other categories of works eligible for copyright, namely
sound recordings, broadcasts, programme-carrying signals and pub-
lished editions. )

The term ‘literary work’ is defined in s 1(1) of the Copyright Act to
mean the following;

* “literary work™ includes, irrespective of literary quality and in whatever mode or

form expressed —

{a} novels, stories and poetical works;

¢h) dramatic works, stage directions, cinematograph film scenarios and broadcasting
scripts; :

{c) textbooks; treatises, histories, biographies, essays and articles;

{d) encyclopaedias and dictionaries;

{e) letters, reports and memoranda;

{f) lectures, speeches and sermons; and

{g} 1ables and compilations;

but shall not include a computer program’.

Data bases are regarded as compilations and are thus a species of
literary work.

A ‘musical work® is defined in s 1(1) of the Copyright Act as a work
consisting of music, exclusive of any words or action intended to be
sung, spoken or performed with the music.

" The Act defines ‘artistic work” as follows (in s 1(1)):

* “artistic work™ means, irrespective of the artistic quality thereof —
(a) paintings, sculptures, drawings, engravings and photographs;
(b) works of architecture, being either buildings or models of buildings; or
{c) works of crafismanship not falling within either paragraph (a} or (bJ.

Some of the terms used in the definition are themselves the subject
of definitions in s 1(1) of the Act. ‘Drawing’ is defined to include any
drawing of a technical nature, or any diagram, map, chart or plan, and
‘photograph’ means ‘any product of photography or of any process anal-
ogous to photography, but does not include any part of a cinematograph
film’. The Act further defines ‘cinematograph film’ to mean ‘the fixation
by any means whatsoever on film or any other material of a sequence
or images capable, when used in conjunction with any mechanical, elec-
tronic or other device, of being seen as a moving picture and of repro-
duction, and includes the sounds embodied in a sound-track assoctated
with the film, but shall not include a computer program’.
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The South African Copyright Act, unlike most other Copyright Acts,
confers copyright in computer programs as a sui generis category of
work eligible for copyright. The term ‘computer program’ is defined in
s 1(1) to mean “a set of instructions fixed or stored in any manner and
which, when used directly or indirectly in a computer, directs its op-
eration tc bring about a result’, It is important to note that a ‘computer
program’ is by definition excluded fromn being a ‘literary work’ or a
‘cinematograph film’. This means that once a work falls within the
definition of ‘computer program’ it ceases to be, insofar as it may have
been, a literary work or a cinematograph film.

Section 20 of the Act does not distinguish between published and
unpublished works and moral rights thus subsist in respect of both un-
published and published works of the specified types. Literary, artistic
or any other form of merit is not required before a work qualifies as
being the subject of moral rights,

The Conditions for Subsistence of Moral Rights

Section 20(1) of the Copyright Act states that notwithstanding the
transfer of the copyright in an appropriate work, the author is vested
with a paternity right in the work subject to the provisions of the Act
and is vested also with the right of integrity of his work. Although the
point has not come up for consideration before the South African courts,
it would seem to follow from the aforegoing that moral rights can subsist
in a work only if that work enjoys copyright in South Africa. The pa-
ternity right is specifically made subject to the provisions of the Act,
which would include those provisions which regulate the subsistence of
copyright in a work, and the moral rights in general are stated to remain
vested in the author notwithstanding the transfer of the copyright in a
work. It is submitted that this linking of the moral rights with the copy-
right is indicative of the Legislature’s intention that moral rights can
subsist in the work only if copyright subsists in it. The moral rights are
also enforced as though any infringement of them were an infringement
of copyright. It would also be anomalous for a Copyright Act which
deals with moral rights in a very subsidiary manner to confer these lesser
companion rights in respect of a work in which it does not confer
copyright.

In brief, copyright subsists in an eligible work in South Africa if the
work is original (s 2(1)) and exists in a material form (ss 2(2) and 44)
and if either the author is a so-called ‘qualified person’ (s 3(1)) or if first
publication of the mark takes place in South Africa or a country which
is a member of the Berne Convention {(s} 4(1) read with s 37 and the
Regulations issued in terms thereof). A ‘qualified person’ is an individual
who is a citizen of, or is domiciled or resident in, South Afiica or a
country which is a member of the Bemme Convention, or, in the case of
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a juristic person, is a body incorporated under South African law or
under the law of a Berne Convention country (s 3(1) read with s 37 and
the Regulations issued in terms thereof). This general proposition is
amplified in the case of certain works. Copyright subsists in addition in
works of architecture erected in South Africa or in any other artistic
work incorporated in a building or any other permanent structure in
South Africa (s 3(1)). In the case of a cinematograph film or a computer
program the author must have been a qualified person at the time when
the work or a sebstantial part of it was made. Moreover, cinematograph
films and computer programs can also enjoy copyright if they were made
in South Africa (s 4(1)).

Authorship

In general, the author of a work is the person who is respensible for
the creation of the material embodiment of the work. His activity in
regard to the work must involve the application of independent intel-
lectual effort or skill. Identification of an author of a work is largely a
question of fact. Where two or more persons are engaged in the creation
of a work in a material from, they can be joini authors of that work
{see the definition in s 1(1) of ‘work of joint authorship’).

More specifically, the Copyright Act provides that the author of a
literary, musical or artistic work (besides a photograph) is the person
who first makes or creates the work; in the case of a photograph, the
author is the person who is responsible for the compaosition of the pho-
tograph. The author of a cinematograph film is the person by whom
the arrangements for the making of the film were made, while in the
case of a computer program, the author is the person who exercised
control over the making of the computer program (see the definition of
‘author’ in s 1(1)).

The Act contemplates that the author of a work can be a juristic
person (see s 3(1)(b} for the meaning of ‘qualified person’; see also Nin-
tendo Co Ltd v Golden China TV Game Centre & Another 1995 (1) SA
229 (T)). It is submitted that in many instances the author of a cine-
matograph film or a computer program will be a juristic person. Con-
sideration was given in one case to the question whether a juristic person
could be the author of a literary work but the court refrained from
deciding the question although it accepted, for the purposes of the judg-
ment, that only a natural person could be the author of a literary work
(see Fax Directories (Pty} Limited v SA Fax Listings CC 1990 (2) SA
164 (D). It is submitted that this is the correct approach and that it is
equally applicable to musical and artistic works. Apart from any other
considerations, the term of copyright in these types of work are calcu-
lated by reference to the death of the author, which clearly suggests that
the author must be a natural person (see s 3(2)).
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Duration of the Moral Rights

Ahthough s 20 of the Copyright Act does not state the term of the
subsistence of moral rights, for the same reasons advanced above In
support of the conténtion that moral rights only subsist in respect of a
work if that work enjoys copyright in South Africa, it is submitted that
the subsistence of the moral rights is co-terminus with the copyright in
the relevant work. The moral rights cannot extend beyond the term of
the copyright. However, as will be discussed below, it is submitted that
there are some circumstances in which the moral rights in respect of a
work may terminate prior to the expiry of the copyright.

The term of the copyright in respect of a literary, musical or artistic
work (besides a photograph) is in general the lifetime of the author and
50 years after his death (s 3(2){a)). The term of copyright in a cine-
* matograph film, a photograph and a computer program is a period
terminating 50 years after the work is made available to the public with
the consent of the owner of the copyright, or if the work is not so made
available to the public within 50 years of its making, then copyright
expires 50 years after the making of the work (s 3(2)8)).

The author’s moral rights are analogous and closely allied to his per-
sonality rights under common law. Personality rights are enforceable
only by the person himself and are not transferable t¢ his heirs. They
are accordingly extinguished upon the death of the individual (see J
Neethling Persoonlikheidsreg 2 ed (1985) 80 et seq). Personality rights,
like moral rights, also concern the honour or reputation of the individual
and the right to conirol the use of his identity. In the absence of any
provision in the Copyright Act regarding the duration of moral rights,
it is submitted that they too, like the individual’s personality rights,
expire upon his death, In recent times South African courts have granted
recognition to the enjoyment of ‘personality rights’ by a juristic person.
It was held that a juristic person can be defamed (see Dhlomo NO v
Natal Newspapers (Pry) Limited & Another 1989 (1) SA 945 (A), Argus
Printing & Publishing Co Ltd v Inkatha Freedom Party 1992 (3) SA
579 {A)) and has a right of privacy (see Financial Mail (Pty) Ltd v Sage
Holdings Ltd 1993 (2) SA 451 (A)). By parity of reasoning, moral rights
vesting in an author which is a juristic person will expire when that
juristic person ceases to exist.

No provision is made in the Copyright Act for the moral rights to
survive the author. Indeed the wording of s 20 contemplates the moral
rights only being held and being enforced by the aunthor. In other words,
it is submitted that the author’s moral rights in respect of a work endure
for the term of copyright in that work or for the ‘lifetime’ of the author
{whether a natural person or a juristic person), whichever is the shorter.

Scope and infringement of the Moral Righis

As stated above, the substance of the author’s moral rights is that he
can claim authorship of his work and that he has the right to object to
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any distortion, mutilation or other modification of such work where
such action is or would be prejudicial to his honour or reputation. But
the latier of these rights, that is, the right of inteprity, is subject to the
following limitations, namely

(a) where the author of a literary, musical or artisiic work, a cine-
matograph film or a computer program authorises the use of his work
in a cinematograph film or a television broadcast; or

{b) where the author is the author of a computer program or a work
associated with a computer program, for example, a manual, being a
literary and/or artistic work, instructing use of the computer program;
he may not prevent or object to modifications to that work which are
absolutely necessary on techmical grounds or for the purpose of com-
mercial exploitation of the work. It is to be noted that these limitations
do not apply to distortions or mutilations (as distinct from modifications)
to the work in question. It may be difficult in practice to distinguish
between changes which are on the ene hand modifications and those
which on the other hand are distortions or mutilations.

It is implicit in s 20 that lack of acknowledgement of authorship or
distortion, mutilation or modification of a work only infringes the au-
thor’s moral rights if they do not enjoy his approval or are unauthorised
by him. His moral rights are infringed when, without his approval, his
authorship of his work is not acknowledged or an unjustifiable distortion,
mutilation or other modification of the work takes place. Section 20
provides that sach an infringement is deemed to be an infringement of
the copyright in the work and can be acted upon as though an infringe-
ment of copyright had taken place. For purposes of enforcing his moral
rights as though they were copyright, the anthor is deemed to be, and
is placed in the position of, the owner of the copyright in the work. In
other words, he enjoys the same remedies and rights as would a copynght
owner upon the infringement of his copyright.

Attention is drawn to the fact that s 20(2) provides that an infringe-
ment of the author’s moral rights is to be treated as ‘an infringement
of copyright under Chapter 2°. Chapter 2 of the Copyright Act is that
part of the Act which deals with copyright infringement and the con-
sequences which flow from it. However, it does not deal with the ex-
emptions or exclusions from copyright infringement (such as fair dealings
with works) and such exemptions or exclusions do not therefore apply
to the moral rights. The chapter comprises sections which render in-
fringement of copyright a criminal offence in certain circumstances. In
consequence, infringement of the author’s moral rights can give rise not
only to the author having civil law remedies against an infringer but
also to the imposition of criminal penalties on the infringer.

In civil proceedings for the infringement of copyright, and therefore
for the infringement of the author’s moral rights, the plaintiff can claim
damages, an interdict or injunction restraining the unlawful activity,
delivery up of infringing copies or plates used or intended to be used
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for making infringing copies, and the costs of the legal proceedings
(s 24(1)). In general, the damages which can be claimed are ordinary
delictual damages — the patrimonial loss suffered by the plaintiff. An
alternative mode of calculating damages is on the basis of the amount
of a reasonable royalty which would have been payable under the cir-
cumstances by a licensee (s 24{1 A)). Provision is also made for the court
to make an award of so-called ‘additional damages’ or penal damages
where, having regard to the flagrancy of the infringement and any benefit
which has accrued to the defendant, the court is satisfied that effective
relief would not be available to the plaintiff if only the normal remedies
were awarded. On the other hand, if the defendant can show that at the
time of the infringement he was not aware and had no reasonable grounds
for suspecting that copyright subsisted in the work in question, the plain-
tiff is not entitled to an award of damages.

The criminal penalties which can be imposed for copyright infringe-
ment, and thus for infringing the author’s moral rights, can be very
severe. In the case of a first conviction, the court may impose a fine of
up to R5000 (US $1500) or a period of imprisonment of up to three
years, or both such fine and imprisonment, for each articie to which the
offence relates. In the case of a further conviction the amount of the
fine can be increased to R10000 (US $3000) and the period of impris-
onment to up to five years (s 27(6)).

The scope of moral rights can be supplemented or reinforced by con-
tract. For instance, an author could grant an assignment or licence. of
the copyright in his work subiject to certain conditions such as that no
modifications whatsoever be made to the work if and when it is pub-
lished. Such a contractual obligation placed on an assignee or licensee
would extend the scope of the author’s rights in this work beyond the
scope of that offered by the moral-rights provisions of the Copyright
Act.

Transmission and Waiver of the Moral Rights

The point has been made above that the author’s moral rights are in
the nature of personality rights and that they are separate and distinct
from the copyright in a work which is essentially an economic right.
Save to the extent that comparable rights are granted by the common
law or under the Performers’ Protection Act (to which I will revert
below), the author’s moral rights owe their existence entirely to the
provisions of the Copyright Act. They are therefore a creature of statute
and their nature and substance are regulated entirely by the Copyright
Act.

It is specifically provided in the Copyright Act that copyright is trans-
missible as movable property by assignment, testamentary disposition
or operation of law (s 22(1)). Were it not for this provision, copyright,
being a creature of statute, would not be transmissible. No equivalent
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provision exists in respect of the author’s moral rights. Ii is submitted
that it follows from this that moral rights are rights which are not capable
of transmission 1o another person, This is in keeping with their essential
character as being in the nature of personality rights. They attach to the
author and are only exercisable by the author. The moral rights, unlke
copyright, are not rights of property but are personal rights. In conse-
quence, only the author and not even his heirs can enforce the moral
rights.

But the author’s moral rights, as personal rights, can be waived and
an author can undertake not to enforce them. A copyright licence has
been described as being in essence a pactum de non petendo or an
undertaking not to sue (see Video Parkiown North (Piy) Lid v Paramount
Pictures Corporation; Video Parktown North (Pty) Ltd v Shelburne As-
sociates & Others; Video Paritown North (Pty} Ltd v Century Associates
& Others 1986 (2) SA 623 (T). In this context it could be said an author
can grant a licence under his moral rights but in essence there are only
two courses of action open to an author in respect of his moral rights,
namely he can enforce them or he can waive them, whether explicitly
or by implication. No formalities are laid down for_a waiver of moral
rights, although generally such a waiver would in practice be reduced
to writing. In the case of a work of joint authorship, a person seeking
a waiver of the moral rights would have to obtain a waiver from cach
of the joint authors.

As an assignment of copyright leaves the author’s moral rights unaf-
fected, an assignee wishing to make or authorise an adaptation of the
subiect work would have to take account of the author’s moral rights
and if necessary obtain an appropriate waiver of such rights from the
author. In this imited sense an assignee of copyright does not have full
control over the subject work. The same applies where there is from the
outset separation between authorship and ownership of copyright, for
example, in the case of a work made by an employee.

Once a right of action under his moral rights has accrued to an anthor
he can cede his right to claim damages and delivery up pursuant to the
infringement to another person. Such a eession of a right of action is
not, however, to be confused with an assignment of the author’s moral
rights. An accrued right of action can also devolve upon the author’s
heir but that is not to say that the moral rights are transmissible by
testamentary disposition.

International Protection

By virtue of the fact that moral rights subsist in respect of any literary,
musical or artistic work, cinematograph film or computer program which
enjoys copyright in South Africa, and works of this nature emanating
from Berne Convention countries are eligible for copyright in South
Africa, it follows that authors of foreign works enjoying copyright in
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South Africa are vested with moral rights in their relevant works under
South African law.

Other Forms of Protection

Roman-Dutch law is the basis of the common law of South Africa.
The actio iniuriarium of Roman Law protected the fama (or reputation)
and the dignitas (or dignity) of the individual against intentional im-
pairment. These forms of protection are comprised in the individual’s
personality rights. Any conduct on the part of someone which inten-
tionally violates the reputation or the dignity of an author, gives rise to
the author having a delictual claim against the offender, and he would
be entitled to an interdict or injunction restraining the offending conduct
and to the payment of damages (see generally in regard to personality
rights, Neethling op cit). These perscnality rights of the author could
overlap with or complément the author’s moral rights in the event of -
his authorship of his work not being acknowledged or being disavowed,
and distortions, mutilations or other modifications being made to his
work. .

The Performers’ Protection Act protects performances of works in
certain respects. The performances must be of ‘works’” and must thus
exist in a material form prior to the performance. The works in question
are literary, musical, dramatic and dramatical-musical or artistic works
{sec the definition of ‘performer’ read with definition of ‘literary and
artistic works’ in s 1 of the Performers’ Protection Act). The protection
granted to performances entails the performer having the exclusive right
to broadcast or communicate his performance to the public, to make
a recording of his performance, and to make reproductions of such
recordings (see s 5(1) of this Act). Where an author performs his own
work, his moral rights in respect of his work can be complemented by
his performance rights when recordings or broadcasts, perhaps with al-
terations, are made of his performances of his works. A truncated re-
cording of such a performance which does not acknowledge him or his
authorship of the work being performed and which reflects adversely
on his honour or reputation, could infringe both his moral rights in
respect of the work and his performers’ rights in respect of his
performance.

South African common law grants a remedy to an author in a situation
where a misrepresentation is negligently or intentionally made that a
particular work originates from or is connected with him in circum-
stances where this is not so. This remedy of passing-off or unlawful
competition would be available to an author, for instance, where a se-
verely modified version of his work, modified to the extent that it is in
reality no longer strictly speaking his work, is attributed to him. Here
too, the author could be in a position to claim infringement of his moral
rights as weéll as passing-off against the guilty party.
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South Africa is not a member of the Rome Convention dealing with
performers protection and the protection available under the Performers’
Protection Act is applicable to foreign performances only if the country
in which such performances take place grants protection to performances
made in South Africa and is a member of the Rome Convention (s 4
of the Performers’ Protection Act).

Conclusion

Authors, both South African and foreign, enjoy in South Africa a
reasonable measure of protection for their right to claim the authorship.
of their literary, artistic and musical works, cinematograph films and
computer programs and their right to object to such works being dis-
torted, mutilated or modified in a manner which would be prejudicial
fo their honour or reputation. Authors have, however, been slow to
enforce these rights, or have not in the past had occasion to do so,
because there are no South African cases in which the courts have made
any pronouncements or determinations in regard to author’s moral rights.
The closest any South African court has come to protecting an author’s
moral rights has been the case of RPM Record Company (Pty) Limited
v Disc Jockey Music Company (Pty) Limited (TPD (case 21081/84)
unreported; 125 JoC (T)) in which the respondent, a record producer/
distributor, misrepresented that oné of its records featured performances
by Lionel Richie of works written inter alia by him when in fact the
record featured performances by another performer. This case was de-
cided in favour of Lionel Richie’s licensees on the grounds of uniawful
competition/passing-off.

However, when the occasion arises that an author’s moral rights are
violated the resources of the South African law and competent courts
are at his disposal for his protection.

Insolvency: The Costs to Which Securities Are
Subject, and the Utilisation of Section 89(2) of
 the Insolvency Act by Secured Creditors

RG EVANS
University of South Africa

When application is made for the sequestration of a debtor’s estate,
certain procedures must be followed by secured creditors in establishing
their ‘preference’ in claims against the estate, that is, their right to pay-
ment of their claims out of the assets of the debtors estate in preference
to other claims against the estate (see the definition of ‘preference’ in
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