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JUDGMENT

MANSINGH, AJ

[1] The applicant, Jemayne Alvira Andrews (“Andrews"), seeks urgent, interim relief

interdicting the respondents, namely, The Democratic Alliance, {"the DA"), The Municipal

Manager of the City of Cape Town ("the City") and The Independent Electoral
EurnlLitIEE {“the IEC") from:




1.1 calling any by election in the ward in respect of which applicant is a

councillor andfor;

1.2  appointing, or taking any steps to appoint, any person in the place of

applicant as councillor of the City of Cape Town and

1.3 suspending or, in any way, reducing or terminating the payment to

applcant of her salary.

[2] This urgent relief is sought pending a hearing for final relief  Initially, the final
relief was solely for an order reviewing and setting aside an alleged “decision” by the DA

fo teyminate the applicant's membership. After the answering papers were filed, the

applicant amended her Notice of Motion to seek orders: (a) “reviewing and seffing aside
decision by the First Respondent to terminate the Appiicant's membership of if;
and, [in the alternative (b) “declanng the cessation of Applicant’s membership, whilst a
sitting elected public representalive, or First Respondent pursuant fo the provisions of

clauge 3.5.1.9 of the conshitution of First Respondent was invalid and unfawful.”

[3] The applicant was a member of the DA and served as a representative of the
party, as a municipal ward councilor, for ward 22 (which covers the areas of Belhar,
Uitsig, Ravensmead and Malawi Camp), on the Council of the City of Cape Town (the

City”").

[4] Only the DA opposed this application. The second, third and fourth respondents

filed potices that they will abide by the decision of this court.
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The applicant was required to pay a “candidate fee” to the DA, arising from the

hat she acted as one of its public representatives. In a nomination application form

the May 2011 local government elections, the applicant underiook to pay this

idate fee” if she was elected as a councillor. The fee was to be a once-off payment

equar to 50% of her monthly gross salary as a councillor,

[6]

polict
40%

[7]

The applicant was clearly aware of her obligation to pay. She dentified "DA

' as one of her skills on the nomination form, and comected the amount owed from

fo 50%, and initialed this change.

Clause 3.5.1.9 of the DA's constitution, reads:

“A member ceases fo be a member of the Farty when he or she ... is in
default with the payment of any compulsory public representative contribution for
a period of 2({lwo) months after having been notified in writing that he or she is in
arrears and fails to make safisfactory arangements for payment of the ammears.
For this purpose ‘in writing' means a letter of demand seffing out the amount

owing and the date by which if must be paid."

And Clause 3.5.2 of the DA's constitution reads:

“A member, who ceases lo be a member of the Party, loses all privileges of Party

Membership and, if that member is a public represeniative, he or she also loses

the office which he or she occupies by virtue of his or her membership, with
immediate effect.”




[E]

It is common cause that:

B.1. The applicant was required to make payment of candidate fees. The full

amount was R14 062.00.

B.2, She was given numerous notices of her obligation to pay. She was sent
notices on: 1 July 2011; 3 August 2011; 2 September 2011, 20 September 2011;
4 October 2011; 7 November 2011; 7 December 2011; 13 January 2012; and 8

March 2012.

8.3  On 20 September 2011, she agreed to make payments by debit orders of
R2 343.67 per month. She did not.

B4, By B March 2012, she informed the DA that she would instead make

payment by a lump sum. She did not.

B.5 On 13 April 2012, the applicant was sent a notice by email notifying her
that payment was outstanding and informing her of the consequences of non-

payment, including a full repetition of clause 3.5.1.9,

8.6. On 10 May 2012, she was personally presented with a written notice dated
21 Apnl 2012 requiring payment within 7 days. This notice complied with all the
requirements of clause 3519 of the DA's constitution. The clause was
reproduced in the notice. The applicant was therefore fully aware that if she did
not pay the outstanding amount within two months, she would cease to be a

member of the DA,




B.7. Two months later, on 10 July 2012, the applicant had still not made
payment. She therefore, as a fact, ceased to be a member of the DA on that

date.

8.8. On 15 August 2012, the DA advised the applicant in writing that she had
ceased to be a member of the DA. She was afforded 72 hours to provide “clear
and uneguivocal reasons in wrling” why her membership had not ceased in terms
of clause 3.5.1.9. In other words, the DA recognised that it had to make a factual
determination if the payment had been made or not, and aliowed the applicant the

opportunity to make submissions in this regard.

B8 On 17 August 2012, two representatives of the DA (Ms. Shafer, who is a
senior member and an MP; and Ms. Viloen) reminded the applicant of her
obligation to make representations by 18 August 2012. She did not dispute this
oblgation, but failed to provide any submissions or to request any further time to

do 80,

8.10. In the absence of any contrary submissions by the applicant, on 20 August
2012, the DA's Federal Legal Commission (*FLC") determined that her
membership had ceased on 31 July 2012, The DA's Federal Executive confirmed

this conclusion on the same day

8.11. Thereafter, the DA still provided the applicant with additional opportunities
to prove that she had paid her fees. There were conversations between the
applicant and officials of the DA up to at least 30 August 2012, when the applicant
was afforded yet ancther opportunity to show that she had. as she alleged, at

least attempted to pay her fees. She failed to provide the necessary proof.
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8.12. In terms of s 27(f){i} of the Local Government Municipal Structures Act
117 of 1088 ("the Structures Act”), when the applicant lost her membership of the

DA, she also automatically lost her posilion as a councilor on the City's Council,

8.13. Because the applicant was a ward councillor, the vacancy created by her
depariure tnggered the need for a by-election. The City Manager did not do so.

That by-election had not yet been called.

814 The applicant did not, and has still not, paid the R14 082.00 she owes the
DA,

The applicant's argument for why she shouid nonetheless retain her membership

of thel DA is as follows:

[10]

howe

§.1. Although she had not paid her candidate fees as a facl, she belisved she

had paid, and

8.2 Although the “grammatical or ordinary meaning” of clause 3.5.1.9 would
have the consequence that the applicant’'s membership automatically terminated,
that interpretation would violate the applicant's constitutional night to  just
administrative action. It should therefore be avoided in favour of an interpretation
that would require the DA to afford the applicant a disciplinary hearing before

taking any action against her.

Although the applicant delayed launching the current application. The DA did not,

yer, dispute the urgency of this matter. This is so as it transpired thal a by-election

will nat be called by the fourth respondent unless and until this matter is resolved




[11] | The issues for determination are:

11.1. Whether the applicant made any attempt to pay her candidate fea?

11.2. Whether the applicant has a prima facie right to the relief sought? And

11.3. Whether the applicant will suffer any demonstrable irreparable harm, and

whether the balance of convenience is against granting her the relief sought?

HEJHER THE APPLICANT MADE ANY TTEMPT TO PAY THE CANDIDATE FEE?

(12] | On the applicant’s version, although she had not, as a fact, paid her candidate
tees, ghe believed that she had paid the amount due in two payments: R4000,00 pad
on 30 March 2012; and R10 062,00 on 31 May 2012, The DA did not receive these

alleggd payments because, as the applicant accepts, she paid them to the incorrect

accodnt number.

[13] | The DA had two responses to the Applicant’'s continued assertion that she
attempted in good faith to make the payments and believed that she had done so. First,
it is irfelevant. What matters in terms of clause 3.5.1.8 is whether she had in fact made
the pRyments, not what she intended to do or what she believed she had done.
Secondly, her allegations demonstrate her dishonesty, even under oath. As the
Consfjtutional Court has recently held: "It is obwvious that dishonesty is inconsistent with
... cobscientiousness and infegrity’. Democratic Alliance v President of the Republic

of Soyth Africa [2012] ZACC 24 (5 October 2012).




[14]

The DA’s mission statement includes the following: * commit mysell lo serve with

infegrty the people of my country”. The DA submitted that the applicant’s lies and half-

truths{ about her payments clearly demonstrate that she lacks the integnty to which the

DA as’pires.

[13]

In its answering affidavit the DA indicated factual allegations pointing to the

appligant's dishonesty. The DA submitted that the applicant refuses or fails to deal with

the allegations in the papers suggesting that it is irrelevant. The DA submitted that this

is incprrect. That, not only should honesty be a halimark of a public representative, but

the facts illustrate that the applicant approaches this Court with proverbial ‘dirty hands'.

The [

[16]

A submitted that on this basis alone her application should be dismissed.

The DA submitted that these facts illustrate that;

16.1 On 22 and 23 August 2012 the Applicant explained that she was dealing
with a Ms, Erendsen at Standard Bank (her Bank). An e-mail message was
pravided, purportedly from Ms. Erendsen, which was supposed to serve to

confirm that the applicant had made payments to the DA's account,

16.2 Despite several requests. the applicant failed to ever provide Ms,
Erendsen's contact details. The reasons for her reticence became clear when the
DA directly tracked Ms, Erendsen. Mot only did she work in the Vehicle and Asset

Finance Department, but denied having written the e-mail.




16.3 In the same period, the applicant was advised that documents she had
produced until then were not conclusive, and she promised to provide her bank

statements for April, May and June 2012. She failed to do so.

16.4 The applicant was also advised by the DA that it appeared that she had
paid the money into the wrong account. The applicant then amended her version
to suggest that the money she had paid had been returned to a “suspense
accounf” at Standard Bank, and was sfill being held there (several months later),
In substantiation of this version, the applicant put the DA in contact with a Mr.

Anthony Jonathan of Standard Bank.

16.5 Mr. Jonathan however failed to ever provide promised written confirmation
of his advice. On investigation, it came to light that he was a clerk in Standard

Bank's processing centre. It has also come to light that he is the applicant's

nusband.

16.6 During all this time the applicant failed to come into the DA's offices and
provide any documentary proof. Only on 28 August 2012 did she provide bank
statements via the offices of another provincial Minister {Theuns Botha), These
were printed off her internet banking service which purporied to show that the

payments had been made.

16.7 The DA did not accept the validity of these bank statements as they were
unlike any statements the DA's officials had seen. The DA therefore requested

official stamped bank statements and an affidavit from an official at Standard




[17]
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Bank stating that the money was being held in a suspense account. The

applicant did not provide this proof

16.8 The applicant has never done so, and still fails to provide any evidence of
the sort in the current application. She has in fact compounded suspicions by
only providing stamped copies of statements indicating “payments" and “deposits”
inte her account, which exclude amounts paid from her account. Clearly it is the
latter, and not the former, that are relevant. This selective provision of information

s Inexplicable.

The DA submitted the applicant’s version is also completely implausible. That the

mllm\lng facts show that the applicant did not even attempt to make payment, or at [=ast

manifgulated facts to suit her belated attempts to justify her failure to pay her candidate

fees

17.1  The applicant's version is that the payments are being held in a suspense
account with Standard Bank (her bank) because they had been paid into an
invalid account number. This possibility has been denied by officials of both
ABSA Bank (the DA's bank) and Standard Bank. Both banks confirmed that the

money would have been returned to the applicant's account within a few days.

172 As noted above, the applicant's version relies on the advice of Mr
Jonathan, who has been identified as a processing clerk at Standard Bank. The
applicant confirmed in reply that this person was in fact her husband, Yet, she
does not confirm his position at the Bank. Nor does she explain why, of all the

employees of Standard Bank, it was her husband who contacled the DA, Nor
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does she explain why, if her husband works at Standard Bank, it was so difficult
for her to obtain proof of her payments to the wrong account, or to obtain return of
the money from a suspense account. The involvement of Mr. Jonathan
demonstrates the lengths the applicant went to so as to deceive the DA, and now

lh'rﬁ Court.

17.3 The applicant only provides stamped bank statements in her replying
faffidavit that show only the credits fo her account. She relies on these statements
to show that the money she allegedly paid to the invalid account number has not
rheen returned to her account, This, she contends, proves that it is being held in a

suspense account. Yet she does not explain why she could not supply a stamped

bank statement that also showed the debits to her account. That statement would
prove beyond dispute that she made the payments. Her faiiure to do so can only
be interpreted to mean that, if she did provide that statement it would show that

[no such payments were evar made,

17.4 On the applicant's version, the R14 062.00 is sitting in limbo in a suspense
account, The applicant also asserts that since she lost her DA membership and
her seat as a councillor, she lost her “primary source of income”. In thoss
circumstances, the R14 062.00 that is allegedly wailing in a suspense account
(would be much needed. Yet, the applicant does not explain why she has nol
[requested Standard Bank to return the R14 062.00 to her account. If she had,
[that transaction would then appear on the credit statements she has provided. |t
would both prove that she made the payments and provide her with desperately

Ineeded funds. Again, her failure to request Standard Bank to return the money
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that is allegedly in a suspense account can only be seen as an admission that

he never made the alleged payments

That the evidence also illustrates that the applicant concocted e-mail

correspondence with a Ms. Erendsen of Standard Bank. which she provided to the DA in

substantiation of her version that amounts were being held in a suspense account

[19]

VETSIo

The DA's counsel submitted that in sum, the applicant's version should be

rejectT as incredible. Despite numerous opportunities to produce ciear proof that her

is frue, she has not done so. That this court should decide this case on the

basis that the Applicant simply never even attempted to pay the candidate fees that she

owed,

[20]

} am not prepared to decide this case on that basis and turn then 1o the

requirdments for an interim interdict.

NO PRIMA FACIE RIGHT

[21]

The applicant’s case fails on this ground. This is so as on her own version it is

admitted that she. as a fact, failed to pay the full amount of her candidate fees for more

than

two months afier the notice of 21 April 2012 (which came to her attention at least

on 10 Way 2012).

[22]

his is simply the end of the case. There is thus no question that clause 3.5.1.9

of the DA's constifution was triggered,




[23]

13

The applicant's response to the unambiguous terms of clause 3.5.1.9 is to argue;

(a) there was a decision to terminate her membership; (b) that decision was

admi

pistrative aclion because sha was not only a member of the DA, but also an elected

repregentative; (c) the decision was nol procedurally fair because she was not afforded

a fairfhearing; (d) ciause 3.5.1.9 can and should be interpreted in light of the Constitution

to require a disciplinary hearing, and (e) therefore, her termination should be set aside

as urflawiul and invalid

[24]

The DA’s response to this line of argument is fourfold:

24.1 First, the DA did not take a decision; the Applicant lost her membership

automatically. As no decision is taken, there can be no administrative act;

242 Second, even if a decision was taken, the actions of a political party — even
where it resuts in the removal of an elected representative - are not

administrative acts,

24.3 Third, the applicant was in substance afforded a fair hearing about the
Issue in question: whether she had paid the money owed. There can be no right

to a hearing about the consequences that should fiow from her violation of the

DA's constitution; and

24 4 Fourth, the applicant has not directly challenged the validity of clause
3.5.1.8 of the DA's constitution, nor suggested how it could be interpreted in the

manner that she suggests.
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Mo decision was taken

[25] | As noted above, in her amended Notice of Motion, the applicant seeks final relief

in thg alternative. The first prayer is for an order “reviewing and seffing aside ... the

decigion by the First Respondent to terminate the Applicant's membership of i, This

r&ii&E premised on the assumption that the DA has taken a decision to remove the
applicant as a member, and that this decision/action constitutes “administrative action” in
termp of 533 of the Constitution of the Republic of South Africa, 1926 and s1 of the

Prorpotion of Administrative Justice Act 3 of 2000 ("PAJA™).

[26]] This s incorrect. For an act to qualify as “administrative action” under PAJA, it
musf constitute a “decision”. Although the latier term is defined widely, it still requires

some positive determination or action by the administrator.

[271] In Phenithi v Minister of Education and others, the Supreme Coun of Appeal
held that a consequence that occurs by operation of law 15 not “administrative aclion” In
termjs of PAJA.' In that case a teacher was dismissed as a result of section 14{1)(a) of
the Employment of Educators Act 76 of 1998 because she had been absent from work

without leave for 14 days. The Court concluded that the teacher could not review her

diinssal under PAJA because no decision had been taken. Her employment
termpinated automatically. The court quoted with approval from an earlier decision of the

Aprellate Division:

' 2008 (1) SA 420 (SCA) at paras §-10. See also Minister van Onderwys en Kultuur en Andere v Louw
19599 (4) SA 383 (A) at 388-389.




15

“There is then no question of a review of an adminisirative decision.
Indeed, the coming info operation of the desming prowision is nol dependant
upon any decision. There is thus no room for reliance on the audi rule which, in
its classic formulation, is applicable when an administrafive - and discretionary -

decision may detrimentally affect the rights, privileges or liberty of a person.”

[28] | This does not preclude the possibility of reviewing the authority's determination

that:[he factual basis for the operation of the provision exists (as an objective
jurisdictional fact). But there is no scope to demand a hearing before a law apples.

Pheriti is indistinguishable from the current case.?

[29] | Three decisions of this court have applied this well-established heel principles to
the precise circumstances involved in this case: automatic termination of membership of

a poltical pary.

in H¢nderson v The Democratic Nliﬂnf.‘e,a the court considered the termination of the
memjpership of a member of the DA who had been found guilty of a crime contained in
schetlule 7 of the Criminal Procedure Act. In terms of clause 3.5.1.8 of the DA's
congitution, this caused the loss of membership. The applcant complained that the DA,
endgd his membership without offering him a hearing. The court found that such a

hearng was not necessary:

* Theysame conclusion has been reached in @ number of casas invalving pravisions with the same effect:
Mikhaansz v Minister of Agrculiure and Foaresine 1990 (4) SA 763 (D at 768C-5; Yanta and Cthers v
Minisfer of Education and Cuffure, KwaZul and Anofher 1992 (3) S& 54 (N) at 55H-568, Dyanl v
D r-General for Foreign ARgirs and Others [1998] 7 BLLR 735 (Tk) at 740-741

* Unrpparted judgment of this court in case 12540007, of 4 December 2007, per Veldhuizen J.
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... [}t is commaon cause that the applicant’s conviction of the erimes of fraud
fall squarely within schedule 7 of the Act. In terms of clause 3.1.5.8 of [the DA's]

federal constitution the applicant, upon his conviclion_ipso facto ceased fo be a

member of the [DA). It follows that no decision fo end the appiicant’s membership

of the [DA] which is subject to review by & court. was taken.™

Similarly, in MNoland v Independent Democrats,” Louw and Erasmus ..

cons{dered the validity of a decision to summarily expel the applicant from the 1D before

the

bpening of the floor-crossing window-peried; as well as the validity of her

subspquent attempt to cross the floor. In so doing, it became clear that the applicant

had gigned a floor-crossing form before her expulsion, thus indicating her desire to join

another party. The court noted that in terms of clause 15 of the 1D's Constitution a

member automatically terminated their membership if they joined another party. The

case was ultimately decided on other bases, but the court noted as follows:

"As a member of the ID, the applicant's relafionship with the ID was
delermined by the 1D constifution and the consequences which, in terms of the
consfitution flowed from the fact of her joining another political party. She took the
decision and joined another political party and she is bound by and must accepl

the auytomatic consequence of her action. On the construction of the constitution

that she had, by joining another party, automatically terminated her membership,

the applicani ceased to be a member of the ID before the end of Friday 31 August
2007 °°

: Ibid
“ Linr

my emphasis)
eported judgment of this court in case 13275007, of 1 Apnil 2008, per Louw J, Erasmus J concurring

® Inidfat para 26 {my emphasis).
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Finally, in Brummer v Democratic Alllance & Others, case no. 1730512,

unregorted judgment, Traverso OJP held that, absent an attack on the validity of clause

3.5.1

[9, a member whao fails to pay candidate fees for two months after demand has no

primg facie right to have her membership re-instated. Implicit in this conclusion, was the

findirg that the clause operated automatically and no decision was taken.

[32]

The founding papers in the current application were clearly based on those in the

Brurmymer case. The applicant however attermpts to distinguish her case in that:

321 Mr. Brummer was a so-calied proportional-representation councilor, while
she was a ward councilor, Why this should make a difference is hard to see.
Clause 3,519 of the DA's Constitution does not distinguish between types of
councilors. Both types are required to pay candidate fees. The similarty is
instead that both Mr. Brummer and the applicant failed to pay the required

amounts,

32.2 Mr. Brummer sought to be reinstated as a member of the DA in urgent
proceedings. This is however identical to the applicant's case. She can only take

up her seat as a councillor agan if she never lost her membership of the DA

32.3  Mr. Brummer actually made submissions to the DA's FLC as required in
the notice to him. This however counts against the applicant. She is in an even
warse position that Mr. Brummer, because she failed to take up the opporiunity to

make submissions when she had the chance to do so.
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324 At the hearing of this matter on 11 October 2012, the parties agreed that
once the written judgment in the Brummer matter was handed down, they could
elect to file supplementary submissions. On 31 October 2012, applicant filed

supplementary submissions seeking to distinguish the cases on twofold:

3241 That in the Brummer matter, at the hearing the interim relief
for an interdict against taking steps to appoint another in the position
declared vacant and for filling the vacancy created by the termination of
Brummer's membership became moot and only prayer 2 remained, that of
final relief seeking the reinstatement of Brummer as a member of the DA
That it was conceded by Brummer's counsel that this final relief could not
be granted without a declaratory being granted that clause 3.5.1.9. of the
DA’s constitution was against public policy. That an application to amend
the notice of motion to incorporate such a prayer was made during
argument and the court without going into the merits, refused the
application to amend, and as a consequence of the concession by
Brummer's counsel, the application for final relief failed. That in casu, the

matter is for interim relief not final relief.
32 4.2 That in casu, the issue of clause of 3.5.1.9 of the DA’s constitution
was, raised and dealt with {to the extent necessary in intenm proceedings)

both in the papers and in argument.

| find that, the applicant's submissions take this matter no further.
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[33] These cases conclusively refute the applicant's suggestion that it 1s grossly unfair or
uncopscionable for a political parl':l.rl to include in its constitution provisions which
summgarily terminate membership of the party in defined circumstances. This court has

repediadly accepted that these provisions reguire no decision.

[34] | The applicant attempts to deal with this fatal flaw in her case by arguing that the
DA di in fact take a decision: it granted her additional time to comply with clause 3.51.9
and then gave her numerous opportunities to show that the DA's initial factual
determination was false. The applicant appears to suggest that by attempting to
accommodate the applicant, the DA somehow turned an automatic conseguence into a
decigon. This would in essence mean that her automatic loss of membership was, or
could be, 'undone” by the DA when it sought to accommaodate her or give her the benefit
of alll doubts. This argument is dealt with below in the section demonstrating that the

applitant did in fact have a fair hearing.

Decigions of Political Parties are not Administrative Acts

[35] | The applicant correctly accepts that, ordinarily, decisions of political parfies do not
consfiiute administrative actions because they are simply the decisions of private
partigs. However, she contends that if the member is also an elected public official, then

disciplinary action against that member iz administrative action.

[36] | This in my view is incorrect. Decisions to terminate a person's party membership

is nof adminigtrative action even if that person holds elected public office. Further more,
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the pginciple of equality demands that all members no matter what their positions within

the party and structures must abide by the same membership disqualification criteria.

[37] | In the first place, the actions of the DA regulating its relationship with its members
(undgr the DA's constitution) are not an exercise of public power, or a power akin to any
goveqnmental power. The DA's conduct is thus not subject to PAJA, or to so-called

‘rule-pf-law’ review in terms of 51(c) of the Constitution

37.1  The question whether a function by an ostensibly private body was subject
to rewew as an exercise of public power, was considered in Calibre Clinical
Consultants (Pty) Ltd and Another v National Bargaining Council for the
Road Freight Industry and Another.” The court noted that the question
whethear the actions of a political party amounted to administrative action had
received “varying responses’” The court concluded that disciplinary decisions by
sports clubs were not susceptible to review merely because the public was
interested. Nugent JA noted that he had “considerable doubt whether a body can
be said to exercise public powers' or perform a ‘public function’ only because the
public has an inferest in the manner in which its powers anre exercised or ifs
functions are performed, and | find no support for that approach in other cases in

this country or abroad "™

" 201§ (5) SA 457 (SCA)

" |bid it para 35,

¥ Thel|court thus doubted the findings in the sarlier case of Tirfu Raiders Rugby Cilub v S4 Rugby Union
and Qthers [2006] 2 All 34 5453 (C), which had held that the 3A Rugby Union exercised public powers and
perfogmed a public function, principally, it seems, because the matters in which It engages ane matters of
publid interest. So ioo, the decsions of the erstwhile United Cricket Board [as CSA's predecessor) were
not cynsidared o constitute administrative action in Crome v UCBSA 2001 (4) 34 1361 (T) Ses also the
majodty judgment in National Horseracing Authonty of Southern Afrca v Naldoo and Anclher 2010 {3} 54
152 (M)
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37.2 The test which arises from the cases of AAA Investments (Pty) Ltd v
Micro Finance Regulatory Council and Another™™ and Calibre Clinical is that
a function by an ostensibly private body is subject to review under PAJA if it is

“governmental in nature”. In Calibre Clinical the court stated that -

“[40] It has been said before that there can be no single test of universal
apphication to determine whether a power or funchon is of a public nature, and |
agres, Bul the extent to which the power or function might or might not be
described as ‘governmental’ in nature, even if it is not definitive, seems fo me
nonetheless to be a useful enquiry. It directs the enquiry to whether the exercise
of the power or the performance of the function might properly be said to entail
public accountabilily, and it seems fo me that accountability to the public is what
judicial review has always been about. It is aboul accounfabiiity to those with
whom the funclionary or body has no special relationship other than that they are
adversely affected by its conduct, and the question in each case will be whether it
can properly be said to be accounfable, notwithstanding the absence of any such

special relationship.”

373 In Calibre Clinical, the procurement decisions of a bargaining council
created under |egisiation were not treated as governmental in nature. This was
because it was "a volunfary association that is created by agreement fo perform
functions in the interests and for the benefit of its members’."" The DA is no

different

200

(1) 54 343 (CC.

" Calipre Clinical at para 41.
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find that there is thus no general right to review the actions of the DA as if they

were alpublic power,

[39]

Ihe only basis on which this court could possibly intervene is in cases on

unfairmss in the proceedings of a domestic tribunal,'*

[40]

hn additional requirement of fairness' cannot be implied or interposed in all

circumgtances.  For instance, in South African Maritime Safety Authority v

McKengie, Wallis AJA found that in the employment setting, there is no imperative to

“develdp the common-iaw coniract of employment by simply incorporating into it the

constitftional guaraniee [of fairmess]"

[41]

b the second place, the cases that the appiicant relies on are easily

distingyishable:

411 The majority of these decisions concemn the need for natural justice in

g~

isciplinary proceedings. The DA fully accepts that the principles of natural

e

stice apply when it disciplines its members, But that does not mean that a
Lrsﬂn can never lose her membership of a political party without a hearing.
Mothing in the decisions address the constitutionality of a provision such as

dlause 3.5.1.9,

e

" Taylary Kurtstag NO and Others 2005 (1) SA 362 (W) at para 42; Turner v Jockey Club of South Africa
1974 (31 BA 633 (A), Jockey Ciub of South Affica v Forbes 1983 (1) SA 649 (A), and Max v Independent
Demacras and Oifvers 2006 (3) 34 112 (C)

2010 (§) SA BO1 (SCA) &t para 35
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412 In Max v Independent Democrats & Others,”® Davis J did not hold that

the decision to discipline a member of a political party constitutes administrative

[cli:}n in terms of PAJA. He expressly held that it makes no difference as the
rocess would in any event be subject to the principles of natural justice.
Recognising the public consequences of a decision to expel a member does not

tonvert the decision into administrative action. The case does not aid the

fpplicant.

k13 In Marais v Democratic Alliance,' although the courl accepled that, in
brinciple, a decision of a political party could constitute administrative action, the
Hecizion to expel a person from a party and thereby remove him as the mayor
fvas not administrative action. In any event, the clause in issue concemed a

gituation where the party took an active decision, not a case where a person |ost

her membership automatically,

k14 Diko & Others v Nobongoza & Others'® concemed a decision to expel a
fmember of a political party where the party had not given the member proper
notice of the disciplinary hearing. The DA accepts that it must give notice of
|disciplinary hearings. But its constitution did not require a hearing in these

[circumstances, so Diko is inrelevant.

415 Harding v Independent Democrats’” concerned a provision of a paolitical

|party's constitution that read: “any member who joins another political parly or is

Y 20080(3) SA 112 (C)

5 1200]] ANl SA 424 (C): 2002 {2) BCLR 171 {C)
" 2008)(3) SA 126 (C)

"7 [2004] 2 All SA 198 (C); 2008 (5) BCLR 523 (C)
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proved to have assisted in the formation of another political party may be
summarily expelled from the party by the parly leader’. The court held that the
member was entitied to a hearing before being expelled, and that he had received
a fair hearing. The case 18 in any event different as the parly leader had a
discretion to expel the member, while clause 3.5.1.8 affords the DA no discretion.
Davis J held that being a career politician does not establish any legitimate

expectation to a salary, politicians serve at the pleasure of the electorate.

The|Applicant had a fair hearing

[42]
rule
this

wer

Even if the applicant can raise procedural faimess - either under PAJA or the

[:’ natural justice — the determination mus! be based on the facts of the case.”™ In
se the applicant was given an opportunity to make submissions to the DA, which

g considerad. This satisfied the requirement of procedural faimess,

.
Den

" EIE‘gearar Fishing {Pty) Ltd v Minister of Envirenmental Affairs and Others 2004 (4] S4 4890 (CC) at para
a5
t

glso Du Preer and Another v Trwth and Reconciliagfion Commisson 19897 (3} 54 204 (A), Corbatt
erred to the (now) oft-gucted words of Lord Mustil in Doody v Secrelary of Siafe for the Home
Ertment and Other Appeals [1993) 3 All ER 82 (HL) at 106d — h:

“What does faimess require i the presant case? My Lords, [ think # unnecessary fo refer [fof by
name, of fo guale fram, any of the oftgn-clted authonties in which the courts have explaned what!
iz essenbially an infuwitive judgment They are far foo well known From B them, | derve the
foilowing. (1) Where an Act of Parfament canfers an admilnisiralive power there 15 a presumplian
that it will be exercised in 8 manner which is fair in all the circumstances. (2} The standards of
faimass are nod immutable, They may change with the passage of Lirne, both In the general and in
thelr application fo declsions of a paricwlar bype, (3} The principles of fairmess are not 10 be
applied by rote identically in every situation. What fairmess demands is dependent on the context
af the decision, and this is fo be taken into account in all ifs aspects. (4) An essential feafure of the
confext is the slafute which craates the discretion, as regards boll (15 language and the shape of
the legal and adminisirative system within which the decision is faken. (5) Fairness will very often
require that a person who may be adversely affected by the decision will have an opportunity o
maks representalions on his own behall either belore the decision & faken with a wew o
producing B fevourable resuit, or after it is ftaken, with a8 view fo procunng #s mogification, ar bodh
(5] Since the person affected vsualy cannod make worthwhile representaiions withou! knowing
what factors may weigh against his interests famess will very offen regquire that he is infarmed of
the gist of the case which he has lo answer.”
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[43] | The applicant was granted every opportunity to- (&) pay the money she owed; and

(b) prove that she had in fact paid the money by the agreed deadline.

[44] | The applicant was given nine monthly reminders of her outstanding fees

begirining on 1 July 20711, She had more than a year to pay. Despite promises to pay,

she ¢id not. She was sent a notice informing her of the consequences of her continued
non-payment on 13 April 2012. She did not pay. She was sent a second notice on 10
May P012. She did not pay. The last two notices repeated the text of clause 3.5.1.9 and

cleajy indicated the consegquences of non-payment. The applcant ignored those

consgequenceas,

[45]| On 20 August 2012, the DA concluded that she had not paid her candidate fees
and (her membership had therefore ceased on 13 July 2012, But the DA afforded her
ample opportunity after that decision to indicate that the FEC and the FLC had been
misthken. She was intially given 72 hours, and thereafter additional opportunities to
showy that she had paid her fees She did not. The applicant cannot reasonably contend

that fhe process followed by the DA was unfair.

[46]] The applicant now contends that the DA’s largesse in giving the applicant every
opppriunity to first make the payment, and then to show that the payment had been
macJ&, places the DA in the “horns of a dilemma". Either the cessation of membership
flowed automatically in which case the DA was not entitled to grant the applicant any
extgnsions and her membership ceased on 13 June 2012, not 10 July 2012 as the DA
confends. Or, the DA does in fact have the power to take a decision to terminate

I'I"IETbETEhiI:I. which is then reviewable as administrative action.
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[47] | This argument has no merit. First, clause 3.5.1.9 provides that a person loses
her membership if she “is in default with the payment of any compulsory public
reprgsentative contribufion for a pencd of 2{lwe) monlhs after having been notified in

writinng that he or she is in arrears and fails o make salisfaciory arrangements for

paypent of the amears® The opportunity to make “safisfactory amangements”

necessarly implies that the DA may agree with a member that the payment may be
made outside of the two months default period.  If, for example, the DA issues the
required written notice and the member immediately responds stating that she can only
pay the outstanding amount in instaliments over four months, the DA can permit her to
do 0. If she fails to comply with that “safisfactory amrangement' she loses her
menbership. To put it differently, a member will lose her membership if: (a) she fails to
pay |or make “salisfacfory arrangemenfs” within two months, or (b) she reaches an
agreement with the DA on how the money will be paid, but fails to comply with that
agreement. Clause 3.5.1.9 therefore permits the opportunities that the DA provided to

the gpplicant.

[48]| The decisions to allow a member to make alternative arrangements for payment
are hot decision about membership.  They are a decision about how payment will be
made. |f that arrangement is not complied with, the member loses her membership

autgmatically

[49]] Hoexter partially criticizes the decision in Phenithi on the ground that the
legidlation deemed the educator to be dismissed after 14 days "unless the employer

diregts otherwise”. This wording implied that there must have been a decision not to
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direcq otherwise.'” But, as Mpati DP noted in Phenithi, it was not the applicant's case

that

dec

[50]

there was a decision not to direct otherwise. It was only her case that there was a

gon to discharge. The same applies in the current case.

As in Pheniti, the applicant here has challenged the decision to terminate her

mempership. She has not challenged the decision to grant her additional opportunities

to cgmply with her obligations under the DA's constitution. [t would be unusual if she

did.

[51]

and

Second, if indeed clause 3.5.1.9 does not permit the DA to grant any extensions,

the notice of 13 Aprl 2012 was a nofice in terms of clause 3.5.1.9, then the

Appllcant lost her membership on 13 June 2012, rather than 10 July 2012 as the DA

contpnds. It is not clear how it might assist the applicant's case if she convinced this

cour] that she lost her membership one month earlier. The fact would remain that she

lost

per membership as an automatic conseguence of clause 3.51.9.

" Administrative Law in South Aftica (2ed) at 202
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There is no challenge to clau 5.1,

52] | Finally, all the applicant's texts are incompatible with the clear wording of clause
3.5.1f8. The applicant amended her notice of motion to attack not only the “decision” to
termipate her membership, but also the “cessafion” of her membership in terms of
clause 3.5.1.9. However, despite hinting at such a challenge in both her founding and
I'E!pl'_gl'Tlg affidavits, the applicant has not asked this court for a declaration that clause

3.5.1|9 itself is invalid. This court therefore accepts that clause 3.5.1.9 as it stands is

valid

[53] | In Brummer v Democratic Alliance & Others, ™ Traverso DJP held on virtually
idenfjcal facts, that in the absence of a challenge to the validity of clause 3.51.8 a

persgn in the position of the applicant had no prima facie right.

[54] | In reply, the applicant suggests that she will, in the envisaged final proceedings,
attadk clause 3.5.1.9. The applicant's amended Notice of Motion however specifies the
final relief that will be sought, and gives no inkling of an attack on clause 3.5.1.9. Her

intertions are thus far from clear, as is the basis of any attack on Clause 3.5.1.8.

[55]| Instead of attacking the validity of clause 3.5.1.9, the Applicant seems to argue
that plause 3.5.1.9 can be “inferpreted” to afford the DA a discretion or obligation to: (a)
afford the applicant a disciplinary hearing. and (b) following that heanng impose a

sandtion other than termination of membership.

* Cake No. 17305112 (12 September 2012).
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[56] |This appears to be akin to the principle of ‘reading down’ unconstitutional
legisigtive provisions — |.e. reading them in a manner which aveoids an unconstitutional
resultf' But such relief must be based on a plausible reading of the words, which s not
overly|strained  Tellingly, the applicant makes no attempt to explain how her favoured
interpgetation is compatible with the words of the clause. She points to no vagueness or
ambiguity and no influences of textual or historical context that make such an
“intergretation” plausible. She argues only that such an interpretation would better

protedt her right to just administrative action.

[57] |But interpretation must have some relationship to the words that are actually

used. | Words cannot be “interpreted” to mean something they do not say, no matter how

high the constitutional stakes. There is absolutely no suggestion in the text of clause
3.5.1.F that suggests either the power (let alone the obligation) to grant a disciplinary

hearing, or to impose any sanction other than termination. The applicant's remedy in the

—

! Ee&rtl:nup "‘Remedses” in Woolman el af Conpstitutional Law of South Afnice (2ed), Val 1, chapter 9, a1
a-g87

“ in Investigating Directorate; Sevious Economic Offences And Others v Hyundai Motor Distributos (Ply)
Lid Anlt Others: In Re Hyundal Molor Dislribufors (Ply) Lid And Others v Smit NG and Others 2001 (1) 3A
545 (00, the Court stated the principle that

2y . [Wedicial officars must prefer interprelalions of legislabion thal fall within
consiiutiong bounds over fhose that do nof provided that swch an inlerpretaftion can be
masanably ascribod (o B section

[24) Limifs musf however be placed on the appicabion of this principle.  On the are
hand, II & the duty of a judicial officer to interpret legislalion in conformify with fhe
Consfitulion 50 far as this is easonably possible. On The other hand, the Legisialune is under
a duty fo pass legislabon thal is reasonatly ciear and precise, enabiing citizens and officials
fo understand whal is expacted of therrr A balance will aften have to be struck as to how this
tension is fo be resalved when considerning the constitulionalify of legistalion. There wil be
pooasions whan a fudicial officer will find thal the legisfation, though open fo a meaning which
wowld be unconstiulional is resspnably capable af being read ‘m confority with the
Censtiution’ Such an inteprelation showid not, however, be ynduly strained” [emphasis
added)

in oF of Public Proseculions, Transveal v Minister of Justice and Conslifubional Development, and
Otherd 2008 (4) SA 222 (CC) at para B (and at n80) the Court refers to the range of cases in which the
princigfe has bean appbed that a lawiul interpretation must b2 fevoured ower an unlawful one, The Court
fat p B4) however “cawlored . thal an inferpretation thal seeks fo bBring & provision wifhin
constifitional bounds showld sof be unduly strained.” [emphasis added]
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face of the striking clarity of the text of clause 3.5.1.8 is to seek a declaration that clause

3.51.% is unconstitutional and invalid She has not done so.

58] |Even if clause 3.5.1.8 were textually capable of an alternative interpretation, the
DA digputes that it would be appropriate to adopt such an imerpretation. The applicant's

case pppears to be that there are no circumstances in which a political party can

t&nnirrtﬂ a person’'s mambearship without a disciplinary hearing — at least where that
persof is an elected official. Put differently, the applicant contends that a political party
may (ot determine that there are some actions for which expulsion is the only

punisfment

[59] |A consideration of some of the other situations in clause 3.5.1 show that this is an
untenpble view. Clause 351 provides that a member aulomatically loses her
membership if she: (a) joins another party; (b) canvasses other DA members to resign
from fhe Party or support another party, (c) stands against an official candidate of the
DA; of (d) is convicted of a serious criminal offence. The applicant cannot sericusly
sugadqst that a member of the DA who joins another party must be given a disciplinary
hearigg to determine what the appropriate sanction for that action should be. The DA
must |be allowed to decide that there are certain offences that are so serious that

termination is the only option.

[B0] | The DA has decided that non-payment of candidate fees is one of those offences.
Therd are obvious reasons for this choice. It indicates the importance the DA places on
paying fees, provides a strang incentive for members to do so expeditiously, and eases

the afiministrative burden of convening disciplinary hearings. It is not for this court to
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deterrmyne what actions the DA should regard as sufficiently serious offences to warrant

automatic expulsion.

[61] [lause 3.5.1.5 does not preclude the applicant from making representations to

the DA challenging its factual determination that she had not paid her fees. She was

given luew opportunity 1o do so. Mor does it prevent judicial rewew of the DA's factual
determjination. All it does is provide that. once it has been conclusively determined that
a memlber had not paid her fees, termination is the only possible result. There is nothing

constitutionally objectionable about such a provision

IRRERJARABLE HARM

[62] |The applicant's application recognises that — as a fact — she has lost her
membLarsh'rp of the party. The determination underlying this sifuation is not directly

challepged.

[63] |MNonetheless. she seeks interim relief to, in effect, temporarily reinstate her
membership of the DA, in order to retain her seat on the City Council. This would
requirg this court making the finding, in interim relief proceedings, that the applicant’s
membership must be prospectively reinstated for a short period until a court can hear
the final reliel and decide whether she is a membear of the Party or not. This would be

unprescedented.

[64] |1t is also clear that the applicant only seeks to foist herself on the DA so that,

pending a hearing for final relief, she can be “restored” to the seat she previously held as




a councillor.  Her interest in taking up these positions also appears to be merely to

securg her “salary”.

[65]

{in Harding v The Independent Democrats and others this court found as

followg:

[68]

“One has fo ask serious questions as fo what are the implications of being
la professional politician. Are Courts fo come (o the rescue of polificians who may
llose their livellhood by losing their seaf? The livelihood of politicians surely
|depends upon their accountability to the electorale. It is the electorate who put
them there in the first place. They have no legitimate expectation to enjoy a
livelihood in perpetully. Accordingly it appears lo me that this argument can
certainly have liffie weight in this dispute. |t does not place the applicant in any

higher position than an aggrieved employee in a disciplinary hearing.” <

Even if the applicant could be viewed as an employee, her relief would be

EIGEFLI-DHEL In the context of labour law, Grogan Workplace Law at 435 explains the

situation as follows:

“Initially, the court appeared to take the view that it could nof fgrant status
quo orders to order the temporary reinstatement of an employee peanding
resolution of a dispute under the Labour Relalions Act 66 of 1995]. In later
decisions the court has held that femporary reinstatement is permissibie in

appropriate circumstances. However the court has stressed thal mere joss

** (200B] 2 All SA 188 (C); 2008 (5) BCLR 523 (C) at




]

33

of income or the humikation caused by suspension pending a disciplinary

inquiry is not necessarily sufficient to justify a claim for urgent relief”

In Hultzer v Standard Bank of SA (Pty) Ltd** the court (per Revelas J)

fqund as follows:

“[11}] These ... cases flustrate the principle that the Labour Court would

only grant urgent interim relief amounting to sfatus quo relief in very special

circumslances has now been firmly established.

[12] I have considered the grounds for urgency raised by the appilicant.
Insofar as the applicant alleges that there would be an injury fo his reputation
and a possibility that the respondent could employ another person in his
position, these are not factors which distinguish the applicant's case from any
other dismissal case. The applicant has not demonstrated with reference fo

proper facts why his parlicular case is different in this regard,

[13] Financial hardship or loss of income i5 not regarded as a ground for
urgency .... The applicant, in ifs founding papers, has not put forward any
evidentiary detaill with regard to injury to his reputation if he is nof reinstated in

his former position by way of urgent inferim relief"*

* (1998 20 ILJ 1808 (LC)
* This approach was also taken in University of the Western Cape Academic Slaff Union and Others v
Linkvargity of the Westen Cape (1999) 20 ILJ 1300 (LC) at pera 16, and in many cther cases.




[68] Ip Zwakala v Port St John's Municipality and Others™, the court considered
reinstating a Municipal Manager pending the resolution of dispute proceedings. The
court found that the “humiliation suffered by him by reason of the suspension and the
tarnishigg of his name which it implies”, was not a good enough basis for this relief. This

approagh has also been followed in many subsequent cases.

[69] Thus. even if the applicant could be treated as an employes, she would have to
show myore than financial prejudice and embarrassment io justify reinstatement on an

interim pasis. She has failed to do so.

[70] The interim reinstatement of a politician into public office would also lead to
undesifable results. The applicant was elected as a DA representative and held her
seat aj a representative of the DA. Now that her membership of the DA has ended, so
haz he| democratic mandate. |f the applicant is convinced that she has electoral support
outsidg of her membership of the DA, she is free to stand as an independent candidats

or as almember of another party in the by-election for the ward.

[71] i the applicant could occupy the seat, while in open dispute with the DA, the DA

would |effectively lose its seat which it won in democratic elections. Instead, the

applinlnt would be able to occupy the seat for her personal interests, and would be

beyond the party's discipline and political instruction.

12004} 21 ILJ 1881 [LT).
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BALANCE OF PREJUDICE

[72] Fpr current purposes {ie. for intenm relief), the relief sought by the applicant
would oply be justified if it was necessary to maintain the status guo. In other words, the
applicarft would have to show that if the City Manager or the Minister performed their
duty and called the by-election, then her claim for final relief would somehow be

renderefl meaningless.

[73] Mo case to this effect has been made out in this regard. The applicant’s only
concerr] is securing her salary, Her financial position will not be affected if the seats

either; (|) remain vacant, or (b) someone else fills the seat in the interim, She is neither

prejudiged nor advantaged by the alternatives.

[74] I} the applicant parsists with her application for final relief, and if she is successful,
it will be open to her to argue that she should be 'reinstated’ in the seat Of course, a
Court Wil have a discretion whether toc grant relief that has such ‘knock-on'
conseguences:” and whoever is appointed following the by-election may wish to oppose

the matter.

(78] Only in reply does the applicant make out any semblance of a case in this regard

— suggesting that a Court will never reinstate her in due course and remove her

repkaclr:&nt. Courts have, in other cases, reinstated a councilor who was unlawfully

removed and in so deoing removed his or her replacement. In this regard, see for

Tender Committee and Others v JFE Sapela Eleciranics (Plyl Lid and Chhers 2008 {2} SA BB [SCA) at
para 28| In Seale v Van Roopen NO and Oihers, Provincral Government, Morh West Pravinge v Van
Roowern) MO and Ofhers 2008 (4) 54 43 (SCA) at para 13, the court highlighted that the knoék-on
consagdences would be an important congideration in exercising this discredion

S WLF has a discretion to grant relief setting aside allegedly unlawtul action - Chalrperson, Standing
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instancg, Dorfling v The Independent Democrats™ and Mthethwa v Municipal

Manager, Uthungulu District Municipality and others.™

(78] By contrast, granting the applicant relief will cause the DA and the citizens of
Ward 2¥ real prejudice. The DA will lose one of the seats on the City Council that it won

in & democratic election. The peopie of Ward 22 will be represented by a person for

whom L:y did not vote and who will be outside the discipline of the party that they

sUppO . The balance of prejudice lies against granting intenim relief.

IT IS ORDERED THAT:

The application is dismissed with costs.

mea@?&

URD MANSINGH, AJ

i Urnregorted judgment of this court in case 14963/2007 of 11 June 2007, per Steyn AJ (a5 she then was)
* [2007] JOL 20640 {N).




